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BOIII MYXAPPUP:

HcanoBa ®epysa TysKHuHOBHA

TAXPUP XAU'BATH:

07.00.00-TAPUX ®AHJ/IAPU:

HOngameB AuBap IJprameBdd - Tapux ¢aHaapu
JIOKTOpH, cHécud daHsap HoM30A4H, mpodeccop,
V36exkucton Pecny6siukacu [IpesugeHTH
Xy3ypujaru /laBiaT 601IKapyBU aKaZleMHUsCH;

MagsianoB YkTaM MaxmacabupoBUd - Tapux
danapu  gokTopH, mTpodeccop, Y36eKHCTOH
Pecnny6iukacu I[lpe3upgeHTH Xysypupaaru JlaBaat
O0LIKApyBH aKa/JleMUACH;

XaspaTkyJsioB A6pop - Tapux ¢aHJapu [JOKTOPH,
JIOLEHT, Y36eKUCTOH JaBiaT >Kax0H THJLIapH
YHHUBEPCUTETH.

TypcyHnoB PaBman HopmypaToBud - Tapux dpaHiapu
JIOKTOPH, Y30eKHUCTOH MUJJTUHA YHUBEPCUTETH;

XosukysnoB AxMapxoH boliMaxaMMaTOBHY — TapuXx

danmapy  JOKTOpM,  Y36ekucToH — Musmit
YHuBepcuteTy;
Fa6bpuanbsaH Codbsa MBaHOBHa - Tapux ¢anjapu
JIOKTOPH, JOLIEHT, Y36ekucron Musiini
YHuBepcHuTeTH.

CaupoB CapBap ATabyJjo yf/ad - KaTTa WIMHUU
xoauM, UMoM TepMu3nii XxaJaKapo UJIMUK-TaAKUKOT
MapKasy, WJIMHH TaAKUKOTJIAp OYJIMMU.

08.00.00-UKTHCOAUET ®AH/IAPH:

Kapsiu6aeBa Pas XoxkabaeBHa - WKTHCOJUET
dansapu goktopu, npodeccop, TOUIKEHT JaBjaT
HUKTHCOJUET YHUBEPCUTETH;

HacupxomxaeBa /[lunadppys CabuTxaHoBHA -
UKTUCOAUET  daHIapu  AOKTOpH, mpodeccop,
TolKeHT AaBJAT UKTUCOLUET YHUBEPCUTETH;
OCTOHOKYJI0B Azamar AbaykapuMoBUY -
UKTUCOAUET  daHIapu  AOKTOpH, Tpodeccop,
TolKeHT MOJINS UHCTUTYTH;

Apa6oB Hypasu YpasnoBud - UKTUCOAMET daHIapH
Joktopy, npodeccop, CamapkaHj  JAaBJjar
YHUBEPCUTETH;

XynoiikynoB CagupauH KapuMoBUY - UKTUCOAUET
daHysapu  JOKTOpH, AoIeHT, TOIIKeHT [AaBJjaT
UKTUCOAUET YHUBEPCUTETH;

Asuzos lllep3o YKTaMOBUY — UKTUCOAUET paHIapu
JIOKTOpH, [JIOLleHT, Y36ekuctoH Pecny6iukacu
BoXxxoHa MUHCTUTYTH;

XoxkaeB A3u3xoH CauJaJ0XOHOBUY — HKTHCOAUET
dansapu gokTopH, AoueHT, PapFoHa MOJUTEXHUKA
WHCTUTYTHU

XosioB AkTaM XaTaMOBHY — UKTUCOAUET daHIapu
6yinya ¢ancada goktopu (PhD), pomenr,
Y36ekncToH Pecny6mkacu [Ipe3useHTH

xy3ypujaru JlaBjaaT 601IKapyBU aKaleMHUsICH;

MagueBa /Juapopa XaMuUAOBHA - UKTUCOLUET
daHsapu 6yinua ¢ascada goktopu (PhD), noueHTt
B.6, TOLIKEHT MOJIUS UHCTUTYTH;
[MakapoB KysamaT AwWMUpPOBUY - UKTUCOLUET
daHsapu HOM30A4M, AoueHT, TolmKeHT ax6opoT
TeXHOJIOTUS/Iapy YHUBEPCUTETU

09.00.00-PA/ICAPA PAHJ/IAPH:

XakuMoB Hazap XakumoBuY - dpasicada danapu
JoKTOpH, mpodeccop, TOUIKEHT AaBJAT UKTUCOAUET
YHUBEPCUTETH;

AxmunukoB  XKypaboit - dancapa  dansapu
JokTopy, mnpodeccop, CamapkaHJ  JaBjaT
YHUBEpPCUTETH;

FaitoynsnaeB Otabexk MyxammajueBud - dascada
¢dannapu gokropy, npodeccop, CamapkaHz JaBjaT
YeT TUJIJIAp UHCTUTYTH;

CanpoBa Kamosa Yckanb6aeBHa - ¢pasncada pannapu
foktopy, “Tashkent International University of
Education” xankapo yHUBepCUTETH;

XomuMxoHOB MyMuH - pasicada daHsmapu J0KTOpH,
JoueHT, ’Kr33ax nejlarornka UHCTUTYTH;

Vpokosa Oiicynys amonuaguHoBHa - dascada
daHsapu  JOKTOPH, [OLEHT, AHAMXKOH JaBjaT

TUGOUET  HMHCTUTYTH,  MKTUMOUH-ryMaHUTap
dannap kadeapacu Myaupu;
HocupxomxaeBa  ['yiHopa — A6aykaxxapoBHa —

dancada dannapu HoM30A4u, JAoLeHT, TOIIKEHT
JlaBJaT IOPUAUK YHUBEPCUTETH;

Typaues Bexpy3s CooupoBud - pascada dansapu
oyiinya dpancada gokropu (PhD), nouent, Byxopo
JlaBJIaT YHUBEPCUTETH.

10.00.00-PH/10JIOTHA PAHJIAPH:

AxmenoB Oiibexk CamopbaeBud - duiosorus
¢dansapu goKTOPH, Mpodeccop, Y36eKUCTOH AaBJaT
»KaXOH TUJIJIAPU YHUBEPCUTETH;

KyuumoB Ulyxpat HopxusuysoBu4y - ¢usosorus
daHsapu JOKTOpH, [AOLEHT, TOUIKeHT JaBJjaT
IOpUJUK YHUBEPCUTETH;

Xacanos lllaBkaT AxazioBuY - ¢pustosnorus GpaHgapu
JoKTopy,  mnpodeccop, CamapkaHz  gaBjat
YHHUBEPCUTETH;

BaxpoHoBa [Juipa6o KenguépoBHa - ¢usosorus
daHsapu gokTOpH, Npodeccop, Y36eKUCTOH AaBjaT
»KaXOH TUJIJIApU YHUBEPCUTETH;

MupcanoB Fait6ynno Kyimypogosuu - ¢usosorus
¢dannapu poktopH, npodeccop, CamapkaHz AaBjaaT
YeT TUJIJIAp UHCTUTYTH;
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CamaxytauHoBa Mywmappad HWcamytauHoBHaA -
dunonorus dpansapu HoM304H, AoLeHT, CaMapKaH/A
JlaBJaT YHUBEPCUTETH;

KyukapoB Paxman YpmaHoBu4 - ¢uosorus
daHsapu HOM304H, JOLEHT B/6, TOLIKeHT JaBjaaT
IOpUJUK YHUBEPCUTETH;

OHycoB MaHcyp A6aynnaeBud - QUIOJIOTHUSA
dannapy HoM3ogu, Y36ekucTtoH Pecny6/ukacu
[Ipesupgentu Xxysypupard [JlaBiaT 6o0uKapyBU
aKa/leMHUsCH;

CaupoB Yayroek Apunosud - ¢usiosorus paHaapu
HOM30/M, JIOLEHT, Y36eKUCTOH Pecny6/ukacu
[Ipesupentn xy3sypujaru JlaBjaaT GoIIKapyBU
aKaZleMHsCH.

12.00.00-1OPH/JUK ®AHJ/IAP:

AxmenmaeBa Masioga AxaTOBHA -  HOPUJAMK
dannap gokropu, npodeccop, ToumkeHT AaBaaT
IOPUJUK YHUBEPCUTETH;

MyxuTtauHoBa @upro3a A6AypalinioBHA — HPUIUK
dannap gokrtopu, npodeccop, ToulkeHT AaBaaT
IOPUJUK YHUBEPCUTETH;

JcanoBa 3amupa HopmypoToBHa - opuuK $aHIap
JlokTopy, npodeccop, Y3bekuctoH Pecniy6imkacuza
XU3MaT KypcaTraH IOpPUCT, TOWIKeHT JaBJaT
IOPUJUK YHUBEPCUTETH;

XampokysnoB baxoaup MamamapudoBuY - IOpUAUK
dannap poktopw, mnpodeccop B.6., KaxoH
WKTUCOAUETH Ba AUILJIOMATHUS YHUBEPCUTETH;

3ynduxkopoB Ilep3ox XyppamMoBUY - HPUIUK
dannmap  gokTopu, mpodeccop, Y36eKHUCTOH
Pecny6mkacu Kamoart XaBQCHUBJINUTH

YHUBEPCUTETH;

XanuToB XymBakT Canap6aeBud - 0pUAUK daHaap
JOKTOpH, mpodeccop, ¥Y36exucToH Pecny6imkacu
[lpesuseHTy xy3ypugaru JaeiaT GolKapyBU
aKaZleMHUsICH;

AcapoB lllaBkaT FaibysiaeBuY - WOPUAUK daHIAp
JIOKTOpH, ~[IOLIeHT, Y36eKMCTOH Pecny6ukacu
[IpesupenTn xy3ypugarud JlaBjaT GOIIKApyBH
aKa/leMusicy;

YTemypaToB MaxMyT AXHMypaTOBUY - HOPHAUK
daunynap HoMm3oau, nmpodeccop, TOWIKEeHT AaBjaT
IOPU/IUK YHUBEPCUTETH;

CanipynnaeB Illax3on — AMMXaHOBUY —  IOPUAMK
dansap Hom3soau, npodeccop, TOIIKEHT [gaBjaT
IOPUIUK YHUBEPCUTETH;

XakumoB Komus BaxTusipoBUY - IOpUAMK daHIap
JOKTOpPH, /JOLleHT, TOUIKEHT JaBJaT HPUAUK
YHUBEPCUTETH;

HOcynos Capgop6ek baxoaupoBud - HOPUINK
danmap [JokTopH, [JoueHT, TOWKEHT JaBjiaT
IOPU/IUK YHUBEPCUTETH;

AmupoB 3adap AKTaMOBUY - IOpUAUK aHIap
6yiiya dancada mgoktopu (PhD), V3Gexucron
Pecny6sinkacu Cyabsinap 011 KeHrauu
xy3ypugaru Cyabsijiap oJTMA MaKTa6bu;

KjpaeB llepsoxn KagauieBuy - wopuguk danmap
HOM30JHM, JoueHT, TolIKeHT JaBjaT OPUAUK
YHUBEPCUTETH;

BabamxaHoB ATaGek /laBpOHOEKOBHY - HOPHUIUK
daHJap HOM30JM, [JOLEHT, TOIIKEeHT JaBjaT
IOPUAUK YHUBEPCUTETH;

PaxmatoB Jnép XKymaboeBu4 - 10puUAuK ¢aHIap
HOM30/14, TOIKEHT JaB/aT WPUAUK YHUBEPCUTETH;

13.00.00-IIEJAT'OTHKA ®AHJ/IAPH:

XamwumoBa /lunbapxoH YpuHG0EBHA - Mejaroruka
dannapu goktopu, npodeccop, TolKeHT AaBJaT
IOPU/IUK YHUBEPCUTETH;

H6parumosa 'ysiHopa XaBa3aMaToOBHA - MeJjaroruka
dannapu goktopu, npodeccop, TolKeHT AaBJaT
UKTUCOAUET YHUBEPCUTETH;

3akupoBa ®Pepysa MaxMmyzoBHa - meJaroruka
dansapu JIOKTOPH, TolKeHT axbopoT
TEXHOJIOTUSIJIADU  YHUBEPCUTETH  Xy3ypHUJaru
HeJarorMK KajpJapHU KalTa TadépJsam  Ba
yJIapHUHT MaJlaKaCUHU OLIHMPUII TAPMOK MapKa3u;

KaromoBa Hacuba AmypoBHa - mejaroruka
dannapu jokrtopu, npodeccop, Kapmu jasiaar
YHUBEPCUTETH;

TarinanoBa Illoxupa 3aliHMeBHa - IeJaroruka
daHapy LOKTOPH, LOLEHT;

Kymanuészosa Myxaié ToxueBHa — NeAaroruka
daHsapu AOKTOpH, JOLIEHT, Y30eKUCTOH JaBJjaT
YKaXxOH TUJIJIApU YHUBEPCUTETY;

W6paxrmoB CaHkap YpyHOGaeBHY - mejaroruka
dansmapu pgoxkrtopH, HKTHcOAMET Ba megarorvka
YHUBEPCUTETH;

’KaBaueBa llaxHo3a baxogupoBHa - mnejarorvka
dansapu 6yiiuvya ¢ancada goxtopu (PhD),
CamapkaHp laBjaT yHUBEPCUTETY;

Bo6omypoToBa JlatodaT JsMypoaoBHA -
nejaroruka ¢ansapu 6yinda ¢asncada AoKTOpHU
(PhD), CamapkaHA faBJjaT yHUBEPCUTETH.

19.00.00-[ICUX0J/IOTHA ®AHJIAPH:

KapumoBa Bacuia MamMaHOCMpOBHA - NCUXO0JIOTUA
danapu foktopy, npodeccop, Husomuit Homuaru
ToulkeHT AaB/aT Nejaroruka yHUBepCUTETH;

XaiutoB Oi6ek ImboeBud - KUCMOHUH Tap6us Ba
cnopT 6yinya MyTaxacCUCJapHU KalTa TadépJall
Ba MaJlaKaCMHHU OLIMPHUII MUHCTUTYTH, NCHUXOJIOTUS
dansapu gokTopH, npodeccop

YMmapoBa Ham6axop [llokupoBHa - NCHUXOJIOTUS
dansapu fokTopH, JoueHT, Husomuit Homujaru
TomkeHT JaBjaT MNejaroruka yHHUBEPCUTETH,
Awmasnuii ncuxosorusicu kadeapacu Myaupy;

AtabaeBa Hapruc bBatupoBHa - mcuxoJsorus
dannapu fokTopH, JoueHT, Husomuit Homuparu
TomKkeHT AaBJaT Nejaroruka yHuBepCcUTeTH;

[IlammeToBa AHXXUM
MCUXOJIOTHUS dansapu

KapamaauHoBHa -
JIOKTOPH, JIOLIEHT,



SCIENCEPROBLEMS.UZ-Hoxcmumouii-eymanumap pannaprune 0onzap6 myammonapu

Ne 7 (4) - 2024

Y36eKucToH JaBJjaT JKaxoH
VHUBEPCUTETH;

TUJLIapu

Koaupor 06ua CadapoBud - ncuxosiorusi Gpanaapu
noktopu (PhD), Camapkang Busosat UWB Tu66uéTr
6YJIMMH IICUXOJIOTUK XU3MaT OOLIIUFU.

22.00.00-COLHOJIOTHA PAHJIAPHU:

JlatunoBa Hogupa MyxTapKaHOBHA — COLMOJIOTUS
dannapu  JgokTopHu, npodeccop, Y306eKUCTOH
MUJIJIMYA YHUBepCUTEeTH Kadeapa MyLUDPHY;

CentoB Azamar [IjsaToBuY - corposiorus danaapu

JoKTopH, Tmnpodeccop, Y36eKUCTOH  MUJJIUHN
YHUBEPCUTETH;

ComnukoBa llloxuma MapxaGoeBHa - COLIMOJIOTHSA
dansapu  AoKTOpH, Tmpodeccop, Y36eKUCTOH
XaJIKapo UCJIOM aKaleMUSICH.

23.00.00-CHECHUH ®AHJIAP

HazapoB Hacpuaaun ATtaky/oBud —cuécuid daHiap
noktopy, dpasicadpa daHsmapu JoKTopH, npodeccop,
ToUKeHT apXUTEKTYypa KYPUIULI UHCTUTYTH;
ByTaeB YcMoHk0H XalpyJsiaeBUY —cuécuit dpaHsap
JLOKTOpH, JIOLIEHT, V36ekucTon MUJLIUA
yHUBepcUTeTH KadeZpa MyAUDH.

OAK PyiixaTu

Maszkyp xkypHan Bazupsap Maxkamacu xy3ypugaru Osinii artectauus Komuccusicu PaécaTuHuHr 2022
v 30 Hos6pgaru 327 /5-coH Kapopu GU/IaH Tapux, UKTUCOAMET, dasicada, Ppusiosiorus, OpUIUK Ba
neaaroryvka GaHjaapu 6yinya uiMui Japaxanap 6yiuya auccepTaluusaap acCoOCUN HaTHXKaJapuHU YOI
3TUII TaBCUs 3TUJTaH WIMHUHK HalIpJap pyixaTUura KUpUTUITaH.

WoxTUMoOu-ryMaHUTAp PpaHIapPHUHT
A0J13ap6 MyaMMoOJIapu” 3JIEKTPOH
KypHasin 2020 iui 6 aBryct KyHu 1368-
COHJIYM TYBOXHOMa OUJIaH JjaBJaT
pyHxaTUra oOJIMHIaH.

Myaccuc: “SCIENCEPROBLEMS TEAM”
MacCbyJUATH YeKJIaHT'aH XKaMHUATH

TaxpupuaT MaH3WJIM:

100070. TowkeHT Wwaxpu, Akkacapou
TyMmaHu, Knuuk bemérou kydacu, 70/10-
yH. JJIEKTPOH MaH3UJI:
scienceproblems.uz@gmail.com

Borsianum y4yyH tesedoHiap:
(99) 602-09-84 (telegram).
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Annotatsiya. Ushbu maqolada “moslashuvchanlik” konsepsiyasi tushunchasi O‘zbekiston Respublikasi
gonunchiligiga intellektual mulk sohasidagi xalgaro huquq normalarini implementatsiya qilish kontekstida ko‘rib
chigiladi. TRIPS (Intellektual mulk huquglarining savdo-sotiq aspektlari) bitimi kabi xalqaro shartnomalarga
kiritilgan moslashuvchanlik tamoyillari ushbu qoidalarni milliy darajada moslashtirish va amalga oshirishga
ganday ta'sir qilishini tahlil gilinadi. O‘zbekistonda intellektual mulk huqugqlarini himoya qilish va ijtimoiy-
iqtisodiy rivojlanish magqsadlariga erishish o‘rtasidagi muvozanatni saqlash imkonini beruvchi huquqiy
mexanizmlar va strategik yondashuvlarga alohida e’tibor qaratilgan. Maqolada milliy huquq tizimini xalqaro
standartlarga muvofiq optimallashtirishga garatilgan aniq qonunchilik tashabbuslari va islohotlar namunalari
ko'rib chiqiladi, shuningdek, yuzaga kelayotgan muammolar va uni yanada rivojlantirish istigbollari muhokama
qgilinadi.
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The implementation of the Paris Convention is based on the application by Member
States of the principle of national treatment, which is enshrined in Article 2(1) of the
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Convention, which reads as follows: "In respect of the protection of industrial property, the
nationals of each country of the Union shall enjoy in all other countries of the Union the same
advantages as are now accorded or shall hereafter be accorded by the respective laws to their
own nationals, without prejudice to the rights specifically provided for in this Convention..." [1].

Under the Paris Convention, the principle of national treatment allowed for
"asymmetry", i.e. the adoption of different standards of protection by different countries in
accordance with the level of national development, while still respecting the conditions of
national treatment.

The TRIPS Agreement established minimum standards of protection that each
government must grant to the intellectual property of other WTO members, thereby limiting
the previous scope for national approaches.

However, the TRIPS Agreement includes certain "flexibilities". These are intended to
allow developing and least developed countries to use TRIPS-compatible rules in a way that
allows them to pursue their own public intellectual property policies in certain areas, such as
pharmaceuticals, biotechnology, biodiversity protection and so on.

[tis important to note that this topic and the issues implementation of international legal
norms in the field of intellectual property into the legislation of The Republic of Uzbekistan have
not been widely studied among domestic authors. Existing scientific works are mostly of a civil
legal nature or highlight the general features of criminal liability for violations of copyright or
invention rights. Among domestic authors we can highlight 0.0. Okyulov, B.N. Toshev, LL
Nasriev, A. Azimov, Z.S. Akramkhodzhaev, N.F.Imomov and others.

In particular, B.N. Toshev studied the issues of implementation of international law in
the field of regulation of copyright and related rights into national legislation [2].

0.0. Okyulov examined the historical aspects of the development of intellectual property
law in the Republic of Uzbekistan and explored issues of the legal nature of intellectual
property, their role in civil law [3].

Z. S. Ubaydullaev analyzed international regulations in the field of intellectual property
and studied the issues of commercialization of intellectual property through technology
transfer [4].

There is no single definition of "flexibilities" in the TRIPS Agreement. According to a
WIPO document: "The term 'flexibilities’ means that there are 'various options through which
TRIPS obligations can be transposed into national law in a manner that takes into account
national interests while still respecting the provisions and principles of TRIPS"." This definition
delineates the scope of the concept quite clearly through the following elements: (i) it reflects
the idea of a plurality of implementation options; (ii) it points to the legislative process of
implementation, whereby the first step in taking advantage of a particular flexibility is its
incorporation into national law; (iii) it explains the purpose of flexibilities, which is to safeguard
the national interest; and (iv) it indicates that the flexibility must be consistent with the national
interest; and (v) it indicates that the flexibility must be in accordance with the provisions of
TRIPS [5].

The term "flexibilities" is used in the Preamble (sixth paragraph) and in Article 661 of
the TRIPS Agreement, and in essence means that developing and least developed countries do
not have to comply with the obligations set out in the TRIPS Agreement (with the exception of
Articles 3-5) during the transition period. That is, more generally, the concept of TRIPS
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flexibilities gives countries the legal ability to use TRIPS rules independently in setting
macroeconomic and institutional conditions that support their economic development. Any
WTO member can use TRIPS flexibilities, if applicable, to achieve public health or other public
objectives.

The issues of the concept of TRIPS Agreement flexibilities have been comprehensively
addressed in the scholarly work of P. Sichunya, who summarised as follows: "In the TRIPS
Agreement regime, the concept of 'flexibilities' manifests itself as a way of achieving the
objectives of the agreement (TRIPS Agreement) without fully resolving complex legal issues"[6,
46].

K. Deere characterises "flexibilities" as a pretext to legitimise a waiver of explicit
obligations under the TRIPS Agreement. On the other hand, flexibilities are often seen as the
solution to all intellectual property problems"[7, 68].

Article 6 of the TRIPS Agreement offers WTO Members "flexibility” in defining an
exhaustion regime for intellectual property rights, which is an important legal tool for
developing countries. In the case of parallel imports, members are allowed to import products
protected by intellectual property, such as patented medicines from a market with lower prices
than the domestic market. In addition, the Doha Declaration stipulates that "WTO Members
have the right to "freely establish their own regime for such exhaustion of rights, subject to the
provisions on most-favoured-nation treatment and national treatment (Article 3 and Article 4
of the TRIPS Agreement)" [8]. Countries therefore prefer to establish regimes that best facilitate
the realisation of their national priorities.

There are three typical types of exhaustion regime for an IP product or work:

(1) national regime: the protected product has been placed on the domestic market with
the consent of the [P owner or independently in the country where the right is granted;

(2) regional regime: the extension of the national regime to countries in a given region;

(3) international regime: in this case, the IP owner's right is exhausted worldwide when
the protected products enter a market.

In addition, some countries apply different regimes for different types of intellectual
property. For example, they may apply the international regime for patents and trademarks,
and the national regime for copyright exhaustion.

According to S.F. Misungu and O. Cecilia: "Flexibilities can be divided into two main
categories: transitional flexibilities under the TRIPS Agreement and substantive flexibilities"[9,
37].

A more detailed categorisation made by Ng.W. Moon, which presents the following:

"1. objects subject to protection;

2. the scope of protection (These flexibilities include the possibility of using patented
inventions for experimental purposes or for the preparation of data required for marketing
authorisation);

3. modes of IP protection (This means that Member States are entitled to take the
necessary measures to prevent unfair and anti-competitive practices (including preventive
control of such practices in the form of granting licence agreements);

4. administrative matters"[10, 132].

The above illustrates the wide range of options for Member States to apply their own
rules to fulfil their obligations under the TRIPS Agreement, on the one hand, and national
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interests, on the other. In this regard, we agree with the opinion of C.E. Maskus who states that
"Striking an optimal balance in each area is one of the prerequisites for ensuring that the IP
system, and especially the patent system, contributes to the economic development of
countries"[11, 176].

We believe that the following categories of flexibilities can be identified:

Categories of
flexibilities

Exception
for regular
testing

Utility
models

Compulsory il Exhaustion Research
licences of rights exemption

Patent law, like other intellectual property rights, is territorial in nature, namely that
each patent grants its owner the exclusive right to use the invention within the country or
countries in which the patent was granted. Thus, an invention may be subject to patent
protection in more than one country, giving rise to independent rights (Article 4bis of the Paris
Convention). These rights are listed in Article 28 of the TRIPS Agreement (granted rights). This
includes, among others, the "right to import", as importing a patented product from another
country may infringe the exclusive right derived from the patent.

Article 27 of the TRIPS Agreement provides for "flexibilities” regarding patentability of
subject matter and grants Members the right to exclude from patentability inventions whose
commercial exploitation must be prevented within their territories for the protection of public
order or morals, including the protection of life or health.

According to C. Correa, "The importance of the concept of 'flexibilities' is reflected in the
right of WTO Members to define the patentability criteria specified in the TRIPS Agreement in
accordance with their specific national priorities. This can be an important tool for promoting
genuinely new and inventive products"[12, 138].

Moreover, with regard to prior art, most countries exclude the patentability of any public
disclosure that has been written, spoken or used anywhere in the world. Therefore, it is
suggested that developing countries should set high standards of inventive step to reduce the
number of patentable inventions, as a result "preventing the patenting of routine discoveries"
and creating a more competitive, cheaper environment for the creation of national intellectual

property.
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In addition, the TRIPS Agreement allows members to exclude the patentability of
inventions if preventing their commercial exploitation is necessary to protect "public order and
morals." The TRIPS Agreement presents countries with the right to incorporate the term
"public order and morals" into their laws.

It is important to note that the term "public order and morals" in a different
interpretation is reflected in the national legislation of the Republic of Uzbekistan. In particular,
the Law of the Republic of Uzbekistan No. 397-II of 29.08.2002 "On Inventions, Utility Models
and Industrial Designs" does not recognise solutions contrary to the public interest, principles
of humanity and morality as inventions and industrial designs.

The TRIPS Agreement includes provisions regarding the "flexibility" to use a patent
without the right holder's consent to grant a compulsory licence in case of public, non-
commercial use or a national emergency; or as a remedy against anti-competitive conduct by
the patentee under the provisions of the Paris Convention on the Prevention of Abuse by
Patentees, which are included in the TRIPS Agreement. However, Article 31(f) of the TRIPS
Agreement requires that "any such use shall be authorised primarily for supply to the domestic
market of the Member authorising such use".

According to R. L. Okediji: "Similarly, WTO Members can take advantage of the
'flexibility’ of TRIPS to provide certain limitations and exceptions to copyright. There are
certain examples of these limitations and exceptions under the TRIPS Agreement and the Berne
Convention provisions incorporated therein." [13, 125]:

In turn, C.Gager explains that "The provisions of the Berne Convention contain
fundamental principles that are generally interpreted as 'fair dealing' or 'fair use' in relation to
copyrighted works"[14, 48].

Agreeing with this position, we can say that Article 10(2) of the Berne Convention does
allow the use of literary or artistic works "to the extent justified by the purpose" as an
illustration in publications, broadcasts or sound or visual recordings for teaching, provided that
such use is compatible with fair use. In addition, Article 9(2) of the Berne Convention authorises
"the reproduction of such works in certain special cases, provided that such reproduction does
not conflict with a normal exploitation of the work and does not unreasonably prejudice the
legitimate interests of the author". The TRIPS Agreement also includes a Berne Annex that
allows Members to issue compulsory licences to purchase or reproduce imported works to
facilitate access to foreign literary and artistic works (i.e. where remuneration is unavailable).
Moreover, there are provisions in the Agreement that allow copyrighted works to be used for
both personal and educational purposes. Since the TRIPS Agreement does not harmonise
substantive copyright and trademark laws, infringement of rights conferred by copyright and
trademark can only be determined in each jurisdiction. The emphasis on the laws of the country
of importation in the definitions indicates that the definitions should only establish procedures
for border measures and not other forms of infringement, for which Member States are obliged
to make civil procedures and remedies available.

In the case of software, the TRIPS Agreement protects software as a literary work, but
does not address reverse engineering (engineering) of software and the development of other
programmes that may interact with the surrendered software. This aspect is used to encourage
innovation and competition in the software industry.
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Considering the issue of the concept of "flexibilities" in the implementation of
international legal norms in the field of intellectual property in the legislation of the Republic
of Uzbekistan, in particular, in the implementation of the norms of the TRIPS Agreement, we
note that this concept will give legal opportunity to the Republic of Uzbekistan not to comply
with the obligations established by the TRIPS Agreement during the transition period. But in
any case, the Republic of Uzbekistan will retain its obligations to comply with the principles of
national treatment and Most Favoured Nation Treatment (Articles 3 and 4 of the TRIPS
Agreement).

At the same time, according to paragraph 1 of Article 65 of the TRIPS Agreement,
"subject to paragraphs 2, 3 and 4, no Member shall be obliged to apply the provisions of this
Agreement until the expiration of a general period of one year after the date of entry into force
of the WTO Agreement"[15].

At the same time, for the Republic of Uzbekistan during the implementation of the
concept of "flexibilities" in the transition period in accordance with paragraphs 1, 2, 3 or 4 of
Article 65, paragraphs 1, 2, 3 or 4 of the TRIPS Agreement will remain the obligations specified
in paragraph 5 of Article 65 of the TRIPS Agreement: "any changes made during this period in
its laws, other legal acts and practices shall not diminish the degree of their compliance with
the provisions of this Agreement".

Thus, in implementing international intellectual property law, "flexibilities” present
countries with the opportunity to utilise international intellectual property law to the extent
that it is in their national interest.

In general, members of the TRIPS Agreement are allowed parallel imports to fulfil
national public interests, including reducing the price of patented medicines. In addition,
countries may define patentability criteria differently to promote the national IP base. Similarly,
the TRIPS agreement allows the use of a patent without the consent of the right holder in the
case of non-commercial use, a public use that encourages scientists to conduct research on
patented inventions and promote domestic innovation.

In addition, according to C. Deere, "WTO Members may include provisions in their
legislation authorising parallel imports. They can usually provide a definition of 'consent’ in
relation to the establishment of exhaustion of rights, such as allowing a third party to advertise
a product or an action to bring a product to market by the patentee or other authorised party,
and where a compulsory licence has been granted or the patentee does not exercise the patent
in the country"[16, 75].

It is important to note that in national legislation the exhaustion of the right to IP is
regulated by the Civil Code of the RUz, in particular, according to Article 11071 of the RUz: "It is
not an infringement of the exclusive right to a trademark to use this trademark by other persons
in respect of goods that were lawfully introduced into civil turnover directly by the owner of
the trademark or with his consent"[17].
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