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BOIII MYXAPPUP:

HcanoBa ®epysa TysKHuHOBHA

TAXPUP XAU'BATH:

07.00.00-TAPUX ®AHJ/IAPU:

HOngameB AuBap IJprameBdd - Tapux ¢aHaapu
JIOKTOpH, cHécud daHsap HoM30A4H, mpodeccop,
V36exkucton Pecny6siukacu [IpesugeHTH
Xy3ypujaru /laBiaT 601IKapyBU aKaZleMHUsCH;

MagsianoB YkTaM MaxmacabupoBUd - Tapux
danapu  gokTopH, mTpodeccop, Y36eKHCTOH
Pecnny6iukacu I[lpe3upgeHTH Xysypupaaru JlaBaat
O0LIKApyBH aKa/JleMUACH;

XaspaTkyJsioB A6pop - Tapux ¢aHJapu [JOKTOPH,
JIOLEHT, Y36eKUCTOH JaBiaT >Kax0H THJLIapH
YHHUBEPCUTETH.

TypcyHnoB PaBman HopmypaToBud - Tapux dpaHiapu
JIOKTOPH, Y30eKUCTOH MUJJTUHA YHUBEPCUTETH;

XosukysnoB AxMapxoH boliMaxaMMaTOBHY — TapuXx

danmapy  JOKTOpM,  Y36ekucToH — Musmit
YHuBepcuteTy;
Fa6bpuanbsaH Codbsa MBaHOBHa - Tapux ¢anjapu
JIOKTOPH, JOLIEHT, Y36ekucron Musiini
YHuBepcHuTeTH.

CaupoB CapBap ATabyJjo yf/ad - KaTTa WIMHUU
xoauM, UMoM TepMu3nii XxaJaKapo UJIMUK-TaAKUKOT
MapKasy, WJIMHH TaAKUKOTJIAp OYJIMMU.

08.00.00-UKTHCOAUET ®AH/IAPH:

Kapsiu6aeBa Pas XoxkabaeBHa - WKTHCOJUET
dansapu goktopu, npodeccop, TOUIKEHT JaBjaT
HUKTHCOJUET YHUBEPCUTETH;

HacupxomxaeBa /[lunadppys CabuTxaHoBHA -
UKTUCOAUET  daHIapu  AOKTOpH, mpodeccop,
TolKeHT AaBJAT UKTUCOLUET YHUBEPCUTETH;
OCTOHOKYJI0B Azamar AbaykapuMoBUY -
UKTUCOAUET  daHIapu  AOKTOpH, Hpodeccop,
TolKeHT MOJINS UHCTUTYTH;

Apa6oB Hypasu YpasnoBud - UKTUCOAMET daHIapH
Joktopy, npodeccop, CamapkaHj  JAaBJjar
YHUBEPCUTETH;

XynoiikynoB CagupauH KapuMoBUY - UKTUCOAUET
daHysapu  JOKTOpH, AoIeHT, TOIIKeHT [AaBJjaT
UKTUCOAUET YHUBEPCUTETH;

Asuzos lllep3o YKTaMOBUY — UKTUCOAUET paHIapu
JIOKTOpH, [JIOLleHT, Y36ekuctoH Pecny6iukacu
BoXxxoHa MUHCTUTYTH;

XoxkaeB A3u3xoH CauJaJ0XOHOBUY — HKTHCOAUET
dansapu gokTopH, AoueHT, PapFoHa MOJUTEXHUKA
WHCTUTYTHU

XosioB AkTaM XaTaMOBHY — UKTUCOAUET daHIapu
6yinya ¢ancada goktopu (PhD), pomenr,
Y36ekncToH Pecny6mkacu [Ipe3useHTH

xy3ypujaru JlaBjaaT 601IKapyBU aKaleMHUsICH;

MagueBa /Juapopa XaMuUAOBHA - UKTUCOLUET
daHsapu 6yinua ¢ascada goktopu (PhD), noueHTt
B.6, TOLIKEHT MOJIUS UHCTUTYTH;
[MakapoB KysamaT AwWMUpPOBUY - UKTUCOLUET
daHsapu HOM30A4M, AoueHT, TolmKeHT ax6opoT
TeXHOJIOTUS/Iapy YHUBEPCUTETU

09.00.00-PA/ICAPA PAHJ/IAPH:

XakuMoB Hazap XakumoBuY - dpasicada danapu
JoKTOpH, mpodeccop, TOUIKEHT AaBJAT UKTUCOAUET
YHUBEPCUTETH;

AxmunukoB  XKypaboit - dancapa  dansapu
JokTopy, mnpodeccop, CamapkaHJ  JaBjaT
YHUBEpPCUTETH;

FaitoynsnaeB Otabexk MyxammajueBud - dascada
¢dannapu gokropy, npodeccop, CamapkaHz JaBjaT
YeT TUJIJIAp UHCTUTYTH;

CanpoBa Kamosa Yckanb6aeBHa - ¢pasncada pannapu
foktopy, “Tashkent International University of
Education” xankapo yHUBepCUTETH;

XomuMxoHOB MyMuH - pasicada daHsmapu J0KTOpH,
JoueHT, ’Kr33ax nejlarornka UHCTUTYTH;

Vpokosa Oiicynys amonuaguHoBHa - dascada
daHsapu  JOKTOPH, [OLEHT, AHAMXKOH JaBjaT

TUGOUET  HMHCTUTYTH,  MKTUMOUH-ryMaHUTap
dannap kadeapacu Myaupu;
HocupxomxaeBa  ['yiHopa — A6aykaxxapoBHa —

dancada dannapu HoM30A4u, JAoLeHT, TOIIKEHT
JlaBJaT IOPUAUK YHUBEPCUTETH;

Typaues Bexpy3s CooupoBud - pascada dansapu
oyiinya dpancada gokropu (PhD), nouent, Byxopo
JlaBJIaT YHUBEPCUTETH.

10.00.00-PH/10JIOTHA PAHJIAPH:

AxmenoB Oiibexk CamopbaeBud - duiosorus
¢dansapu goKTOPH, Mpodeccop, Y36eKUCTOH AaBJaT
»KaXOH TUJIJIAPU YHUBEPCUTETH;

KyuumoB Ulyxpat HopxusuysoBu4y - ¢usosorus
daHsapu JOKTOpH, [AOLEHT, TOUIKeHT JaBJjaT
IOpUJUK YHUBEPCUTETH;

Xacanos lllaBkaT AxazioBuY - ¢pustosnorus GpaHgapu
JoKTopy,  mnpodeccop, CamapkaHz  gaBjat
YHHUBEPCUTETH;

BaxpoHoBa [Juipa6o KenguépoBHa - ¢usosorus
daHsapu gokTOpH, Npodeccop, Y36eKUCTOH AaBjaT
»KaXOH TUJIJIApU YHUBEPCUTETH;

MupcanoB Fait6ynno Kyimypogosuu - ¢usosorus
¢dannapu poktopH, npodeccop, CamapkaHz AaBjaaT
YeT TUJIJIAp UHCTUTYTH;
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CamaxytauHoBa Mywmappad HWcamytauHoBHaA -
dunonorus dpansapu HoM304H, AoLeHT, CaMapKaH/A
JlaBJ1aT YHUBEPCUTETH;

KyukapoB Paxman YpmaHoBu4 - ¢uosorus
daHsapu HOM304H, JOLEHT B/6, TOLIKeHT JaBjaaT
IOpUJUK YHUBEPCUTETH;

OHycoB MaHcyp A6aynnaeBud - QUIOJIOTHUSA
dannapy HoM3ogu, Y36ekucTtoH Pecny6/ukacu
[Ipesupgentu Xxysypupard [JlaBiaT 6o0uKapyBU
aKa/leMHUsCH;

CaupoB Yayroek Apunosud - ¢usiosorus paHaapu
HOM30/M, JIOLEHT, Y36eKUCTOH Pecny6/ukacu
[Ipesupentn xy3sypujaru JlaBjaaT GoIIKapyBU
aKaZleMHsCH.

12.00.00-1OPH/JUK ®AHJ/IAP:

AxmenmaeBa Masioga AxaTOBHA -  HOPUJAMK
dannap gokropu, npodeccop, ToumkeHT AaBaaT
IOPUJUK YHUBEPCUTETH;

MyxuTtauHoBa @upro3a A6AypalinioBHA — HPUIUK
dannap gokrtopu, npodeccop, ToulkeHT AaBaaT
IOPUJUK YHUBEPCUTETH;

JcanoBa 3amupa HopmypoToBHa - opuuK $aHIap
JlokTopy, npodeccop, Y3bekuctoH Pecniy6imkacuza
XU3MaT KypcaTraH IOpPUCT, TOWIKeHT JaBJaT
IOPUJUK YHUBEPCUTETH;

XampokysnoB baxoaup MamamapudoBuY - IOpUAUK
dannap poktopw, mnpodeccop B.6., KaxoH
WKTUCOAUETH Ba AUILJIOMATHUS YHUBEPCUTETH;

3ynduxkopoB Ilep3ox XyppamMoBUY - HPUIUK
dannmap  gokTopu, mpodeccop, Y36eKHUCTOH
Pecny6mkacu Kamoart XaBQCHUBJINUTH

YHUBEPCUTETH;

XanuToB XymBakT Canap6aeBud - 0pUAUK daHaap
JOKTOpH, mpodeccop, ¥Y36exucToH Pecny6imkacu
[lpesuseHTy xy3ypugaru JaeiaT GolKapyBU
aKaZleMHUsICH;

AcapoB lllaBkaT FaibysiaeBuY - WOPUAUK daHIAp
JIOKTOpH, ~[IOLIeHT, Y36eKMCTOH Pecny6ukacu
[IpesupenTn xy3ypugarud JlaBjaT GOIIKApyBH
aKa/leMusicy;

YTemypaToB MaxMyT AXHMypaTOBUY - HOPHAUK
daunynap HoMm3oau, nmpodeccop, TOWIKEeHT AaBjaT
IOPU/IUK YHUBEPCUTETH;

CanipynnaeB Illax3on — AMMXaHOBUY —  IOPUAMK
dansap Hom3soau, npodeccop, TOIIKEHT [gaBjaT
IOPUIUK YHUBEPCUTETH;

XakumoB Komus BaxTusipoBUY - IOpUAMK daHIap
JOKTOpPH, /JOLleHT, TOUIKEHT JaBJaT HPUAUK
YHUBEPCUTETH;

HOcynos Capgop6ek baxoaupoBud - HOPUINK
danmap [JokTopH, [JoueHT, TOWKEHT JaBjiaT
IOPU/IUK YHUBEPCUTETH;

AmupoB 3adap AKTaMOBUY - IOpUAUK aHIap
6yiiya dancada mgoktopu (PhD), V3Gexucron
Pecny6sinkacu Cyabsinap 011 KeHrauu
xy3ypugaru Cyabsijiap oJTMA MaKTa6bu;

KjpaeB llepsoxn KagauieBuy - wopuguk danmap
HOM30JHM, JoueHT, TolIKeHT JaBjaT OPUAUK
YHUBEPCUTETH;

BabamxaHoB ATaGek /laBpOHOEKOBHY - HOPHUIUK
daHJap HOM30JM, [JOLEHT, TOIIKEeHT JaBjaT
IOPUAUK YHUBEPCUTETH;

PaxmatoB Jnép XKymaboeBu4 - 10puUAuK ¢aHIap
HOM30/14, TOIKEHT JaB/aT WPUAUK YHUBEPCUTETH;

13.00.00-IIEJAT'OTHKA ®AHJ/IAPH:

XamwumoBa /lunbapxoH YpuHG0EBHA - Mejaroruka
dannapu goktopu, npodeccop, TolKeHT AaBJaT
IOPU/IUK YHUBEPCUTETH;

H6parumosa 'ysiHopa XaBa3aMaToOBHA - MeJjaroruka
dannapu goktopu, npodeccop, TolKeHT AaBJaT
UKTUCOAUET YHUBEPCUTETH;

3akupoBa ®Pepysa MaxMmyzoBHa - meJaroruka
dansapu JIOKTOPH, TolKeHT axbopoT
TEXHOJIOTUSIJIADU  YHUBEPCUTETH  Xy3ypHUJaru
HeJarorMK KajpJapHU KalTa TadépJsam  Ba
yJIapHUHT MaJlaKaCUHU OLIHMPUII TAPMOK MapKa3u;

KaromoBa Hacuba AmypoBHa - mejaroruka
dannapu jokrtopu, npodeccop, Kapmu jasiaar
YHUBEPCUTETH;

TarinanoBa Illoxupa 3aliHMeBHa - IeJaroruka
daHapy LOKTOPH, LOLEHT;

Kymanuészosa Myxaié ToxueBHa — NeAaroruka
daHsapu AOKTOpH, JOLIEHT, Y30eKUCTOH JaBJjaT
YKaXxOH TUJIJIApU YHUBEPCUTETY;

U6paxrmoB CaHxkap YpyHOGaeBHdY - mejaroruka
dansmapu pgoxkrtopH, HKTHcOAMET Ba megarorvka
YHUBEPCUTETH;

’KaBaueBa llaxHo3a baxogupoBHa - mnejarorvka
dansapu 6yiiuvya ¢ancada goxktopu (PhD),
CamapkaHp laBjaT yHUBEPCUTETY;

Bo6omypoToBa JlatodaT JsMypoaoBHA -
nejaroruka ¢ansapu 6yHiuda ¢ascada AOKTOpHU
(PhD), CamapkaHA faBJjaT yHUBEPCUTETH.

19.00.00-[ICUX0J/IOTHA ®AHJIAPH:

KapumoBa Bacuia MamMaHOCMpOBHA - NCUXO0JIOTUA
danapu foktopy, npodeccop, Husomuit Homuaru
ToulkeHT AaB/aT Nejaroruka yHUBepCUTETH;

XaiutoB Oi6ek ImboeBud - KUCMOHUH Tap6us Ba
cnopT 6yinya MyTaxacCUCJapHU KalTa TadépJall
Ba MaJlaKaCMHHU OLIMPHUII MUHCTUTYTH, NCHUXOJIOTUS
dansapu gokTopH, npodeccop

YMmapoBa Ham6axop [llokupoBHa - NCHUXOJIOTUS
dansapu fokTopH, JoueHT, Husomuit Homujaru
TomkeHT JaBjaT MNejaroruka yHHUBEPCUTETH,
Awmasnuii ncuxosoruscu kadeapacu Myaupy;

AtabaeBa Hapruc bBatupoBHa - mcuxoJsorus
dannapu fokTopH, JoueHT, Husomuit Homuparu
TomKkeHT AaBJaT Nejaroruka yHuBepCcUTeTH;

[IlammeToBa AHXXUM
MCUXOJIOTHUS dansapu

KapamaauHoBHa -
JIOKTOPH, JIOLIEHT,
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Y36eKucToH JaBJjaT JKaxoH
VHUBEPCUTETH;

TUJLIapu

Koaupor 06ua CadapoBud - ncuxosiorusi Gpanaapu
noktopu (PhD), Camapkang Busosat UWB Tu66uéTr
6YJIMMH IICUXOJIOTUK XU3MaT OOLIIUFU.

22.00.00-COLHOJIOTHA PAHJIAPHU:

JlatunoBa Hogupa MyxTapKaHOBHA — COLMOJIOTUS
dannapu  JgokTopHu, npodeccop, Y306eKUCTOH
MUJIJIMYA YHUBepCUTEeTH Kadeapa MyLUDPHY;

CentoB Azamar [IjsaToBuY - corposiorus danaapu

JoKTopH, Tmnpodeccop, Y36eKUCTOH  MUJJIUHN
YHUBEPCUTETH;

ComnukoBa llloxuma MapxaGoeBHa - COLIMOJIOTHSA
dansapu  AoKTOpH, Tmpodeccop, Y36eKUCTOH
XaJIKapo UCJIOM aKaleMUSICH.

23.00.00-CHECHUH ®AHJIAP

HazapoB Hacpuaaun ATtaky/oBud —cuécuid daHiap
noktopy, dpasicadpa daHsmapu JoKTopH, npodeccop,
ToUKeHT apXUTEKTYypa KYPUIULI UHCTUTYTH;
ByTaeB YcMoHk0H XalpyJsiaeBUY —cuécuit dpaHsap
JLOKTOpH, JIOLIEHT, V36ekucTon MUJLIUA
yHUBepcUTeTH KadeZpa MyAUDH.

OAK PyiixaTu

Maskyp xkypHan Bazupsap Maxkamacu xy3ypugaru Osidii artectayus KoMmuccusicu PaécatuHuHr 2022
v 30 Hos6pgaru 327 /5-coH Kapopu GU/IaH Tapux, UKTUCOAMET, dasicada, Ppusiosiorus, OpUIUK Ba
neaaroryvka GaHjaapu 6yinya uiMui Japaxanap 6yiuya auccepTaluusaap acCoOCUN HaTHXKaJapuHU YOI
3TUILI TaBCUs 3TUJITaH WIMHUH HallpJap pyixaTura KUpUTUITaH.

WoxTUMoOu-ryMaHUTAp PpaHIapPHUHT
A0J13ap6 MyaMMoOJIapu” 3JIEKTPOH
KypHasin 2020 iui 6 aBryct KyHu 1368-
COHJIYM TYBOXHOMa OUJIaH JjaBJaT
pyHxaTUra oOJIMHIaH.

Myaccuc: “SCIENCEPROBLEMS TEAM”
MacCbyJUATH YeKJIaHT'aH XKaMHUATH

TaxpupuaT MaH3WJIM:

100070. TowkeHT Wwaxpu, Akkacapou
TyMmaHu, Knuuk bemérou kydacu, 70/10-
yH. JJIEKTPOH MaH3UJI:
scienceproblems.uz@gmail.com

Borsianum y4yyH tesedoHiap:
(99) 602-09-84 (telegram).
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BUJIOATIIAPY MUCOJIHIA) ..oveeeereereenresseesessesessssssssssesssssssssesssssssssssssssssssssssesssssssssssssssssssssssssssssssssssaness 11-19
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|35 4 020 ] 2 T 35-39
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Axmedos Kacypbek 3okupacoHosuH
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Allaberganov Xushnud Allamberganovich
TASHQI SAVDO SALOHIYATINING MINTAQA IQTISODIYOTIDA TUTGAN O‘RNI ................. 61-68

Amb6apyymsiH AHacmac Anekceeguy
MEXAYHAPOZHBIE TPAHCIIOPTHBIE KOPUZAOPLI: CHHEPTETHUYECKAA BBITOZIA U
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Adilov Mirkomil Miralimovich
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SCIENCEPROBLEMS.UZ-Uoicmumouii-eymanumap annapuune 00a3apo mMyammorapu Ne8(4) -2024

Donayev Sheroli Burxonovich
DON MAHSULOTLARI KORXONALARIDA RIVOJLANTIRISH ASCENT
STRATEGIYASINING AHAMIYATT ..t sessssssssssssssssssssssssssssssssssens 94-101

Kaxapos Kacyp A6yaKkocumosuu 5 )
[ACTPOHOMMUA TYPU3IMUHU PUBOXKJIAHTUPULLIHUHT TAIIKWUJIMU-UKTUCOZANN
MEXAHU3MJIAPUHU TAKOMUJIJTAILTHUPHUIIL ...c.oooiiiiiiiiiieieieeeeeeeece e 102-109

Paxmonos llyxpam lllaskamosuu
TYPUCTUK MAXCYJIOT AUBEPCUOUKALINACUHUHI HASAPUU ACOCJIAPH ........... 110-117

Sherov Alisher Bakberganovich
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Muhamedov Asror
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TEOPETHUKO-ITPABOBBIE ACIIEKTbBI YCTPAHEHHA CYAEBHBIX OIINBOK
B OBECIIEYEHHMU ITPAB YE/IOBEKA

IlynaToBa Hoaupaxon Co6Mp>KOHOBHA
JloKTOp OpUNYeCKUX HayK, TalllKeHTCKUU roCy1apCTBEHHbIN IOPUAUYECKU N YHUBEPCUTET

AHHOTanMs: B cTaThe McCieayloTCs TeopeTUYecKrHe W MPABOBBIE ACNEeKThl yCTPaHeHUs Cy/lebHbIX OMUOOK, a
TaKXKe WX BJIMSIHME Ha NpaBa 4yesioBeka. 060CHOBBIBAETCS, YTO MPABO HA CYyAeOHYI0 3alIUTy BKJIIOYAET NPaBo Ha
CIpaBeJI/InBOE U KOMIIETEHTHOE Pa30UPaTebCTBO JeJ1a, U YTO 3TO MPABO MOXKET OBITh PeaTM30BAHO TOJIBKO ITPU
HaJIMYUU MeXaHW3Ma OOKaJlOBaHUsS M WCHpPaBJEHUST CYyJeOHBbIX OWHMO60K. A TakkKe B JaHHOW CTaTbe
aHAJIM3UPYETCs BJIWsSHHUE Cy[eOHBbIX OMMOOK Ha MpaBa M CBOGOJbI YesoBeKa. PaccMaTpUBAOTCA pa3MdyHble
BU/Ibl OPUIUYECKUX OIIUGOK U UX MOCAEJCTBUS, @ TAKXKe BAXKHOCTh CyJIe6HOT0 YCMOTPEHHUS U €ro MpeJiesioB B
COBpPEMEHHOM CYZ0TIPOU3BO/ICTRBE.

Knw4yeBble cioBa: cy/ebHble OUIMOKM, NpaBa YesJ0BeKa, CyJeOHas 3aliuTa, o6kajoBaHUe, cyhebHoe
YCMOTpeHHe, PaBONpUMeEHEeHHE, PUJUIECKAs KOJITU3HUS.

DOI: https://doi.org/10.47390/SPR1342V418Y2024N45

KoHCcTUTYyllMOHHOE TMpaBO Ha Cy/JleOHyl 3alluTy [pejoJsaraeT IMpaBo Ha
cipaBe/i/INBOe, NMYyO6JUYHOE M KOMIIETEHTHOe pa30bupaTesbCTBO Jesla He3aBUCUMbIM MU
O6ecrpucTpacTHbIM CyZOM, C COOJIIOEHMEM MPUHLUIIOB COCTA3ATEJbHOCTA U PaBHONpPABUS
CTOPOH. JTO MpPaBO MOXET ObITb peaJM30BaHO TOJbKO MNPUHATHEM CyZeGHOro aKTa, YTo,
6e3ycJI0BHO, IMpeAloJaraeT MpaBO Ha ero 00ajJOBaHHE B BbILIECTOALYI CYy/JeOHYI0
MHCTAHLIMI0O M Ha UCOpaBJieHUe Cy[eOHOW OLIMOKH, HE3aBUCUMO OT TOrO, KaKOro YpPOBHSf
cyfebHass UHCTaHLUA ee JJONMyCTHIIA.

CynebHass mNpaKTUKa MOKa3blBaeT, 4YTO CyZbl [JONYCKAalOT HeMaJo OLIWOOK MpHU
NPUHATUM CY[eOHBbIX aKTOB. Tak, B MocJeJHUE TOJbl B CBSI3U C KOPEHHBIM MEepPeCMOTPOM
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CUCTEeMBbl YCTpaHeHUs CyZieOHbIX OIIMOOK, HaMeTW/Jach TeHJEeHLHMS pocTa IMoKas3aTesel
OTMEeHBbl WJIM U3MEHEHHA NPUTOBOPOB B YIOJIOBHOM CYJONpPOU3BOJCTBE: JIIOAW, UX NPaABa,
CBOOO/bI U 3aKOHHbIE UHTepeChl. B 11eJ10M aHasoruyHas KapTUHA HAbJ/I0JaeTcsd U B pyrux
BU/IaX CYJONPOU3BO/CTBA.

KoHBeH1USI 0 3alMTe MpaB YesJ0BeKa U OCHOBHBIX cB060/ (cT. 3 [IpoTokosia N27) no
JlAHHOMY IOBOJY NPSIMO TOBOPHUT: €CJM KaKoe-Ju60 JIUI0 Ha OCHOBAHHMU OKOHYATEJbHOTO
IIpUroBopa ObLJIO0 OCYX/EHO 3a COBepleHHe YroJ0BHOIO IPECTYIJIEHUS], 3 BBIHECEHHBIN eMy
IPUTOBOP BIIOC/JEACTBUM ObLJI OTMEHEH, UJIM OHO OBLJIO IOMUJIOBAHO HA TOM OCHOBAHUH, UTO
KaKoe-J1M60 HOBO€E UJIM BHOBb OTKpbIBLIEECH 06CTOATE/IbCTBO YOeAUTE/IbHO JJOKa3blBaET, UYTO
uMesla MeCTO cyjAeOHasd oOlIMOKa, TO JIMLO, MOHecllee HaKa3aHWe B pe3ysbTaTe TaKoIo
OCYK/JleHUs, NOoJIydaeT KOMIIEHCAllMI0 COrJIaCHO 3aKOHy WJIM CYLeCTBYIOLed NpaKTHKe
COOTBETCTBYIOLIEro rocyjapcTBa, eC/Iy TOJbKO He OyZeT JJ0Ka3aHo, YTO paHee HeU3BEeCTHOe
06CTOATENLCTBO He OblJIO CBOEBPEMEHHO OOHAPYXKEHO MOJIHOCTbI HMJIM YaCTUYHO MO ero
BUHe[1].

[Ipo6sieMa BBbISABJIEHUSA CyAeOHOW OIIMOKM M OTBETCTBEHHOCTH TIOCyJapcTBa 3a
HeKaueCcTBEHHOEe OTIMpaBJeHue MpPaBOCyAus IMpeAcTaBasgeT OJHYy HW3 3ahad TeopuHu
3aKOHHOCTH npaBocygud. OTclola BO3HHUKAeT BONPOC O HEOOXOAMMOCTH TeOpPeTHUYeCKOro
aHa/iM3a CyLUIHOCTH U NPU3HAKOB MeXaHW3Ma rapaHTHUU 3aKOHHOCTH Cy[eOHOM BJIACTH, €ro
NPHUHLIHUIOB U UHCTPYMEHTOB peau3aluu.

Kak otmeuaet JI. A. TepexoBa, OJHUM K3 006s513aTe/JIbHbIX KOMIIOHEHTOB MeXaHU3Ma
CyfeOHOM 3alUThl fABJISETCA yCTpaHEeHUe CyJeOHOW OIIMOKHM BBIIECTOSAIUMM CcyAoM[2].
CynebHasa owmuMOKa KaK YacTHBIM CJlydyad HapylleHUs 3aKOHHOCTH IPHU OCYLeCTBJIEHHUU
npaBocyfus 06saZaeT cneliupU4eCKUMU CBOMCTBAMU: OHA MOXKET NMPOSABUTHCA TOJbKO NpHU
BbIHECEHMU HTOTOBOIO pelleHus MO Jesy. 3a4yacTyld OHa HMMeeT He O4YeBU/HBIM, yalle
npejnoJsaraeMbli xapakTtep. Ee koHcTaTalusa v nocjefywliee ycTpaHeHHe UMeeT MeCTO KakK
noc/ieCTBUE JeUCTBUU YINpPaBOMOYEHHOr0 3aKOHOM CyO6beKTa M IPOUCXOJUT B
YCTAHOBJIEHHOM IIPOLIECCYaJIbHbIM 3aKOHOM nopsake. Hannuve omnbku ¢uKcupyetcs
HEe3aBUCUMO OT BUHBI TOTO CY/IbH, KOTOPbIM PUHSAT UTOTOBBIN Cy/leOHbIN aKT.

B03MOXXHOCTb nepecMOTpeTh OIIMOOYHBIN CY[eOHBbIA aKT U YCTPAaHUTb HapylleHHhe
3aKOHa He OrpaHUYHMBaeT IIPaBO Ha CyAe6HY0 3a1UTY. B cBA3K ¢ 3TUM KOHCTUTYLIMOHHBIN Cy [,
Pecniy6simky Y30eKuCTaH HEOJHOKPATHO YyKa3blBaJ, 4YTO CyAebOHasd 3amura Oyjer
3 PeKTUBHON TOJIBKO TOT/A, KOTla FOCYJapCTBO 06ecneYyuT BO3MOXKHOCTb [lepecMoTpa JeJa
BbILIECTOAIUM CYJIOM, NpPeLyCMOTPUT MeXaHHW3M (mpoueaypy) HCOpaBJieHUs CyAeOHbIX
OLIKMOOK. /laHHas rapaHTUPOBaHHAsA BO3MOXXHOCTb UMeeT IPUHIIMIIMAIbHO BaXKHOE 3HAaYeHUe,
IOCKOJIBKY Cy/ibl MepBOM HMHCTAHLMHU COrJIaCHO OQPULMAJbHOW CTATUCTUKE NPUHUMAIOT
HeMaJlo OLIMO0YHbIX pelleHUM.

Hecob6stoieHre Tpe6GOBaHMUM M MpaBUJ NOPOXKJAET HOPUAUYECKHEe OUMOKUA. MOXXHO
OTOX/AECTBJIATh JlaHHOE NMOHSAATHE C MOHSATUEM MpPAaBOHAPYLIEHUS, HO B J€UCTBUTEJNbHOCTU
JlaHHOE fIBJIeHHWEe MUMeeT pas3Hble XapaKTEPUCTUKU M OTpaKkaeT JeWCTBUS BONPEKU NpaBy U
NpaBONOPSAAKY, HallpUMep, MPOSIBJSIOLIMECcs B NPOU3BOJIBHOM TOJIKOBAaHUM HOPM 3aKOHa.
BMmecTe c TeM, JONYyCTUMBI CUTyallM¥ MaJIO3HAYUTEJbHOCTHU JEWCTBUM MU BbIOOpA pasHBIX
Coco60B peryjnupoBaHus. PaKkTHyecKre U3MepsieMble JeCTBUS TAaKOTO poJia AOMYCKalTCs
IpaBOM, KOr/ia peajibHble OIIKOKU B pacueTax CJAy:KaT NOBOJOM JJIs OPUAUYECKUX CAHKLUH.
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3HauUT, IOpUUYEeCcKasi OIIMOKA eCTh OTKJIOHEHUE OT YCTAHOBJIEHHbBIX HOPM, BJIEKYILlEE
pasHble nocaefctBus. Kakne? C TOYKM 3peHUs NpaB U CBOOOJ, 4yesoBeKa - MPSIMOM U
KOCBEHHBI MaTepHuaJsbHbIM yllep6, HapylleHue IpaB, CBOOOJ U 3aKOHHBIX HWHTEPECOB,
pa3BUTHE KOPPYNLMH, BO3HUKHOBEHUE IOPUAUYECKHUX KOJUJIM3UM M 3KOHOMHUYECKHX
KOHQJIMKTOB.

Cka3aHHOe 103BOJISIET BbIJIEJIUTD CIeAyI0liMe TUIUYHbIE OPUAUYECKUe OIINOKU:

a) HapyuleHMe IpaB U CBOOOJ, YesIOBeKa, BhlpaKalollleecss B HE3aKOHHBIX J1€MCTBUSX,
NpeBbILIEHUH U 3/JI0YIIOTPeOJIEHUU TOJTHOMOYUAMH, JOJHKHOCTHOM O6e3/1eiCTBUY;

©) HenpaBUJIbHbIK BbIOOpP GOPMBI IOPUJHUYECKUX aKTOB BONPEKU UX YCTAHOBJIEHHOU
vepapxvu. JTO U NOJ3aKOHHbIE aKThl, IPOTUBOpeYallde 3aKOHY, U aKThbl, IPUHATbIE BHE
KOMIIeTEHIIMH OPraHa, U IPOU3BOJIbHOE TOJIKOBAaHHE HOPM NPaBa;

B) HapylLleHHe NpaBUJ NOATOTOBKU U MPUHATHUSA NPABOBBIX aKTOB, HEIIPABUJIbHOE WJIH
HEeNoJIHOe HCIOJIb30BaHUE JieraJbHbIX CPEACTB peasu3allid 3aKOHOB M 3allUThl IpaB
4yeJIOBEKa;

') HempaBOMEPHOE YCMOTPEHHE B BbIOOpe OCHOBAHUM /1l IPUHATHUSA PellleHUH;

/1) HeBepHbI BbIOOP MPABOBLIX PETrYJASATOPOB, KOrJa HMIIEpaTHUBHbIe HOPMbI
NOJABJSAIOT [03BOJMUTEJNbHbIE U pEKOMeHJaTeJ/ibHble HOPMBI, KOrJla «HaKa3aTeJbHbIN»
aKLleHT OrpaHUYHBaeT chepbl NPUMEHEHUS CTUMYJUPYIOLUUX, MOOIIPUTENbHbIX M HHbIX
HopM. TakoBa, HanmpuMmep, JIMHUS Ha yCUJIeHHWe Mep HaKa3aHUf 3a aJMUHUCTPAaTUBHbIE
NpaBOHapYyLIeHUsI BMECTO aKLleHTA Ha Pa3bsCHUTENbHYIO PaboTy;

€e) JonylieHre IPaBOBbIX PUCKOB U IOPUJHUYECKHUX KOJIJIN3UN U HENIPUHATHE MeP M0 UX
NpeaOTBPAIEHUIO0 U YCTPAaHEHUIO;

K) pa3pbIB MeX/y IpaBaMH, 06513aHHOCTSIMU U OTBETCTBEHHOCTBIO CYyO'bEKTOB NIPaBa;

3) HeBepHoe I[OHMMaHHe HPUJUYECKHX TEPMHUHOB UM HapyluleHHe HpaBUJI
IOpUAMYECKON TEeXHUWKH, CHMXKEHHe KayecTBa MNpPaBOBOTO aKTa M 3aTpyAHsIOLIee ero
IpUMEeHEHUE;

Y) IPUHATHE MHOXECTBA HOPMAaTHBHO-NPABOBBIX aKTOB NPU OYEBUJHOU «IIPaBOBOM
U36bITOYHOCTUY;

K) BHENPaBOBOE UCI0JIb30BaHUE CUJIbl U IPUHYJUTEbHbIX CPE/CTB.

Mbl cuuTaeM npaBuybHOW mno3upuio fA.B.lllanmoBasioBol, KOTOpasg NoAYEpPKUBAET
0COOYI0 aKTYaJIbHOCTb «IpPOO6JIeMbl KayecTBa CYy[eOHBbIX aKTOB, TaK KaK MMEHHO B HHUX
peasn3yeTcs IJ1aBHas LieJib CyeOHOM BJIaCTH — 3allluTa IIpaB, CB0O0 U 3aKOHHBIX UHTEPECOB
OTJleJIbHbIX UHAUBU0B»[3]. JleCcTBUTENIbHO, HEKaYeCTBEHHbIH, 1ePEKTHBIN Cy/leOHbIN aKT
BMECTO 3alllUThI IPaB U CBOOO/, caM 10 cebe cnocobeH HaHeCTH yilep6 npaBaM yesoBeka. [log
fiepeKToM CyAeOHOro akTa cJjelyeT MOHHMMAKTCA HMeLUecs HeAoCTaTKu (GOpMbl U
COolep>kaHUsl MPAaBONPUMEHUTEJNbHOTO AaKTa, CBSI3aHHble C HapylIeHUEM CY/J0M
NpolecCyasbHbIX U MaTepUaJbHO-NIPaBOBbIX TPeO6OBAaHUN NPU PACCMOTPEHUH KOHKPETHOIO
Jlesa, [ONylLieHHble BCJEJCTBHE [JOOPOCOBECTHOrO 3abJyXJeHUs JMOO0 YMBIIIJIEHHO,
npuBe/iliie K  HENPaBWJIbHOMY OTpa)KeHWIO0  pe3ysbTaTa pa3bupaTesbcTBa U
IpOTHBOpeYallye LeJisiM CyA0Nporu3BoACcTBa[3].

B npuHinune, kaxjoe ouiMb604yHOE Cy/leOHOe pellleHHe 03HAYaeT, UTO NpaBoOCyre He
JIOCTUIJIO CBOEW MPaBO3alLMTHOM LleJIM, YTO HapylLIeHHbIe UJIW OCllapuBaeMble CyO'beKTHBHbIE
IpaBa U 3aKOHHbIE HHTEPeCHI YesloBeKa 0CTa/IMCh He 3allulleHHbIMU. boJsiee Toro, fonyckas
OIIMOKY, caM CyJi HapyllaeT NpaBa 4eJOBeKa, YTO OTPHULATENbHO BJIMSIET HAa aBTOPUTET
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cyfebHoil BisacTd. [loHATHe «cyneO6Has owWwMOKa» ynoTpebJsseTcd KakK akCMoMa IpH
XapaKTEPUCTHUKE TAKOro 3JeMeHTa CyZe6HOM 3alllUThl, KaK NepecMOTp CyAeOGHbIX aKTOB.
llesibto MocieiHETO AABJISAETCA UMEHHO YCTpaHeHHUe cyZileOHOM oln6KU[4]. 3HAYUT, CyleOHYI0
OlIMOKY NpaBOMOYHA YCTPAaHUTb COOTBETCTByMOLas CyJeOHass HWHCTAHLUSA, KOTOpas
oCyllecTB/sseT 0QUIMATbHOE TPU3HAHUE HAJTUUUSA CYleOHOM OIIUOKU U ee KBaJIMPUKALUIO.

B 3Toli CcBfI3M OTMETUM HeOO6XOJUMOCTb KOMILJIEKCHOTO IMOJXO0Ja K HCCIeL0BaHUIO
JlaHHOUW mnpo6JsieMaTUKU. Peub uzeT o6 aHalu3e NPaBOBbIX PUCKOB, O HEOOXOJAUMOCTHU
YYUTBIBaTb BeChb CIEKTpP HPUAUYECKHUX IOCAEACTBUHA NPUHATUSA OLIMOOYHOTO CyZeOHOTO
pewenus. ObecrieyeHMe OOGOCHOBAaHHOCTH M 3aKOHHOCTU CYyJleOHOTO pelleHUs JOJKHO
IpPaBUJIbHO COYETATbCS C HMCHOJIb30OBAHWEM PHCK-aHa/IM3a MOCJAeACTBUS NPHUHUMAEMOro
cysie6Horo akTa. [Ipu Bceld 0ueBUJHOM CJI0KHOCTU JAHHOW 33/la4M HEOOXO0JUMO CTPEMUTHCS
K BbIpaboTKe B3BEUIEHHOTI'O CyJeOHOro pelleHHss C y4yeTOM 3aljuTbl IpaB U CBOOOJ
Y4aCTHUKOB CyJl0NIPOU3BO/CTBA.

[ToaTOMy OTZAE/IbHOTO BHUMAaHHUS 3aC/AYKHBAET KaTeropus cyZle6HOro yCMOTpEeHHUs.
Cynbe TMpenoCTaBJSeTC BO3MOXXHOCTb B OIpeJie/ieHHbIX Cjay4asxX JelcTBOBaTb IO
COGCTBEHHOMY YCMOTPEHHMIO, peasu3ys, TaKuUM o00pa3oM, IpaBONPUMEHHUTENbHOE
ycMoTpeHue. [log  mpaBONpUMEHUTENbHBIM  YCMOTPEHUEM  y4YeHble  IOHUMAKT
«IIpeflOCTaBJEeHHYI0 NpPaBOM, BJIACTHYIO, HWHTEJJIEKTYaJlbHO-BOJIEBYID [1eSITE€/JIbHOCTb
paBONPUMEHUTEJIS no BbIOGOpY CYy6'bEKTUBHO-ONITUMAJILHOTO pelieHus»[5].
[IpaBonpUMeHUTE/NbHOE YCMOTpPEHHE B Cy/eOHOM [leITeJIbHOCTHM HNpuUobOpeTaeT o0coboe
3HaueHHe. CyLHOCTb TaKOro YCMOTPEHUST COCTOMT B BO3MOXXHOCTH JJ CyAbU B
ornpe/ieJIeHHbIX YCJI0BUSAX (T.€. B paMKax Mpe0CTaBJeHHbIX TOJHOMOYHM) BbI6pATh BAPUAHT
pa3spelieHUs NIPaBOBOrO CIIOpa, PyKOBOJCTBYSICb COOCTBEHHBIM MHEHUEM.

Cyzne6HOe yCMOTpeHHE [0 OTHOIIEHWI0 K MPUHIMIY 3aKOHHOCTH HMeeT CBoe
CaMOCTOsITEJIbHOE 3HAaueHHe, TaK KaK HMMEHHO OHO obecreyrMBaeT NPaBOBOM XapaKTep
cyfebHOro pelieHdss no 3auurte mnpaBa. CyebHoe ycMOTpeHUe SBJSETCHS CpeJCTBOM
BOCCTAHOBJIEHUSI HapyIIeHHOM 3aKOHHOCTH, pa3pelleHUss KoHJsuKTa. OHO mpujaeT
3aKOHHOMY Cy/leOHOMY pellleHUI0 (T.e. IPUHATOMY B paMKax 3aKoHa) 6oJiblile THOKOCTU U
KOHKPETHKHU.

3akoHHOe cyZebHOe pelleHUe, NPUHATOE HAa OCHOBAaHHUM YCMOTpEeHHs, 006JiajiaeT
C/IeYIOIIMMU CBOMCTBAMH: a) OBICTPbIM peardpoBaHHMEM Ha MeHSIOL[HMecsl COLMaJibHbIe
YCJIOBHS )KM3HU 00O11IeCTBA; 6) NMpeoioJieHueM KOCHOCTH 3aKOHA U MPaBOBOTO JJOrMaTH3Ma; B)
yCTaHOBJIEHWEM IMPUOPUTETA NpaBa; I') IPpU3HAHUEM BBICOKOM POJIM CyJa B 3aljuTe IpaB
JIMYHOCTHU Y HPABCTBEHHbIX LIEHHOCTEN[6].

CnenyeT 3aMeTHUTb, YTO Jl0JIF0€ BpeMs B IOPUAMYECKON HayKe U NPaKTHUKe OTBeprasics
caM (aKT HeoOXOJWMOCTU NPUMEHEHUSI YCMOTpeHUs cyfamu[7]. ITO ObLIO CBSA3aHO C
roCI0/ICTBOBaBILEM B COBETCKOE BpeMs UMIIepaTUBHbIM IPABOBBIM peryJMpoBaHUEM: J1I06ast
npaBoBas Mpob6JjieMa MMeeT JIMIb OJJHO pelleHHe, YeTKO 0003HaueHHOe B HOPMAaTUBHO-
npaBoBoM akTe. PopMUpPOBaHME HOBOUW NMPaBOBOM CUCTEMbl U HOBOW MOJe/IM MpaBOCyZAHUs
CIIOCOOCTBOBA/IM Iepexo/y K JUCIO3UTHUBHOMY IPAaBOBOMY peryJUpPOBaHUIO CyAe6GHOU
JlesITeJIbHOCTH U BO3MO>KHOCTbIO TPUMEHEHUS B HEH YCMOTPEHUS.

Bosiee Toro, cyuiecTBoBaHUe Cy[AeGHOTO YCMOTPEHUSI OO'bEKTHUBHO OOYCJOBJEHO M
OCOOEHHOCTSIMM HOpPM IpaBa B POMaHO-TEPMaHCKOM MpPaBOBOM CeMbe, HUX JOCTATOYHO
IUPOKUM H3JIO’)KEHHEM, B paMKaX KOTOPbIX BO3MOXKHbI BAPUAHThI NMOBeJleHUs. BO3MOXKHOCTD
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BbIOOpa HauboJiee 11e1ecO0O6pPa3HOr0 BapUaHTa U MOPOXK/AAeT UHCTUTYT YCMOTPEHUS CyJa.
Hanpumep, cieiyeT npu3HaTh, YTO HOPMbI IPEJOCTABJISIOIHUE CY/ly HEKOTOPbIE TOJTHOMOYMUS
IpU ompejie/IeHUM MOopsi/iKa MOJb30BaHUSI UMYLIECTBOM, HAaXOASLUMCS B 00lel Jo0JieBor
COGCTBEHHOCTH, He TNpPOTUBOpedYyaT 3aKOHOJATeJbCTBY, IOCKOJbKY pa3HoobOpa3ue
06CTOSITENIbCTB, BJAUAIOIIUMX HA ONpeJiesieHre Mopsi/iKa M0JAb30BaHUs OOIIUMM HUMYIIECTBOM,
JleJlaeT HEBO3MOXKHbIM YCTAHOBJIEHME UX UCUEPTIBIBAIOIIETO TePEYHS B 3aKOHE, a IPUMEHEHUE
B JAHHOM CJlydae 3aKOHOJATeJIbHbIX OL€HOYHBbIX XapaKTEePUCTUK INpecjeayeT LeJb
3pdekTUBHON peasn3allud HOPM B 3aBUCMMOCTHU OT OOBEKTUBHBIX OCOOEHHOCTEH
CKJIa/IbIBAIOIUXCS MPABOOTHOLIEHUH. [I03TOMy npuUMeHsisl 06lijee MPaBOBOE MpeANHCcaHUe K
06CTOSTE/NILCTBAM /[les1a, CY/ibsl MPUHUMAaeT pelleHue B IpejesiaXx NMpeJoCTaBJeHHOU eMy
3aKOHOM CB060/1bl ycMOTpeHus. Elile oquH npumep. [Ipu npruMeHeHUH YC0BHOTO OCYXAeHUS
Ha3HAyaeTCs MCObITATEJNbHbIM CpPOK, KOTOpbIM HCYUCASETCAd CO JHS MOCTAaHOBJIEHUS
IpUroBopa. 3aKOH He CBA3bIBAeT NPOJOJ/LKUTENbHOCTh UCHBITATEJbHOIO CpOKa pa3MepoM
Ha3HAYeHHOr'o Haka3aHHus. JJaHHbIM BONPOC KaXKAbIA pa3 pellaeTcss CyJAOM, HUCXOAs U3
XapaKTepa COBepIIEeHHOr0 NMPeCTYIJIEHUs U IMYHOCTU noAcyauMoro|[8].

K Tomy ke, roBops 0 peasiu3anuu CyZ,e6HOr0 yCMOTpPeHHUs], HEOOX0AMMO UMETh B BUALY,
YTO NMpPUMEHEeHHEe YCMOTPEHHUs] - 3TO He TOJIbKO MpPaBo, HO U 0053aHHOCTb CyZa, TaK Kak
BO3MOXXHOCTb TNpPHMEHEHHS yCMOTPEHHS 3aKpelJsieHa OpPUAUMYECKOM HOpMOH, a
npoleccyasbHble MpaBa Cy/1a, ABJSITCSI BMECTe C TEM U ero 06s13aHHOCTSIMU. CJieZ0BAaTENbHO,
IpaBOMOYMS CyJa MO NPUHSATHIO OOOCHOBAHHBIX pelleHUN OrpaHUYMBAIOT BO3MOXHbIE
BapuaHTbl ycMoTpeHus. He cienyeT abcoioTU3UpOBaTh NMpPaBO HA NpPUMEHEHHE CY/A0M
YCMOTpPEHHs], MOCKOJbKY A/ 3GPEeKTUBHOrO €ro HCIO0JIb30BaHHUS HEO0OXOJAMMO HaJh4uuhe
onpe/ieJIeHHbIX Npe/iesIOB OCYLIeCTBIEHUSI YCMOTPUTEbHON JeSITeJIbHOCTU. YCTaHOBJIEHHE
pa3yMHbIX IMpeJieJIOB YCMOTPEHHUs] Cy/Ja eCTb TapaHTUsi obecrieyeHUsl 3aKOHHOCTHU €ro
OCylllecTBJIeHUsl. B 3TOM cMbicjie mpejeibl Cy[eOHOTO YCMOTpeHUsT HeoO0XOoJAHWMoe U
06s13aTe/IbHOEe CBOMCTBO YCMOTPEHHUSI Cy/a, OTCYyTCTBUE KOTOPbIX MOXET IMepepacTH B
3J10ynoTpe6JieHre MPAaBOM U IPUBECTH K TPOU3BOJLY.

BmecTte ¢ TeMm, cynebGHOe YCMOTpeHHe, CylleCTBOBaHHE U IpaKTHU4YecKas
HeO6X0/JUMOCTb KOTOPOT'0 He BbI3bIBA€T COMHEHHUM, NMPHU YCJIOBUM €ro OCYyIeCTBJEHUS B
paMKax oIlpe/ieJIeHHbIX MpPeJIeJI0oB, MOXET BBICTYNAaTh B KayeCTBE OCHOBBI COBPEMEHHOTO
cyonpou3BoACcTBa. CJIO0XHOCTh U JAUCKYCCUOHHOCTb NPOGJEMbl YCMOTPEHHUSI B IpaBe
obycsioBJieHA TeM, 4YTO, OyJAyud (GEeHOMEeHOM peasibHOW [AeWCTBUTEJNbHOCTH, YCMOTPEHHE
nojg4yac NPOTHBOPEUYUT CYyTH IMpaBa KaK MPaBOMEPHOTO OrpaHUWYeHUs1 CBo6GoAbL. [lpu
OCYIleCTBJIEHUHU MTPABOCY/ S [10 YCMOTPEHHIO I0MYCKAETCS CAMOCTOSITEIbHOE, OTHOCUTEJIbHO
CBOGO/IHOE MPUHSATHE CYyAe0HOr0 pellleHUsI Ha OCHOBe BbIOOPA BapUAHTOB KaK YKa3aHHbBIX B
3aKOHe, TaK U CPOPMYJIMPOBAHHBIX NMyTEM UHTEPIpPETAMU MPABOBBIX MPUHIUIIOB U HOPM
(aHasI0TMH 3aKOHA U NpaBa).

WUTtak, cyiebHOE yCMOTpeHHe eCTb OCYILIeCTBJisieMas Ha OCHOBE W CTPOTr0 B paMKax
3aKOHa cyJebHasg JesTeJbHOCTb, MpeANoJaramoiiasg BO3MOXHOCTb BblOOpa HauboJiee
ONTUMAJILHOTO pelleHus Mo IpuaudeckoMy Jeay. OT ONTUMaJbHOIO COOTHOIIEHUS
CyZ1le6HOTO YCMOTPEHHSI U 3aKOHHOCTH B CYJIONPOU3BOJICTBE BO MHOTOM 3aBUCUT pellleHHe
3a/1a4y obecrneyeHUs W 3alUThI IPaB YesioBeKa KaK BbICIIEW KOHCTUTYLIMOHHOW I[€eHHOCTH.
[IpakTU4YeCKU 3HAYMMbIM BONPOCOM HX COOTHOIIEHUS SIBJSIOTCS Mpejesibl OCYIeCTBIEHUS
cyaeb6Horo ycMoTpeHust. C TOMOIIbIo Tpe/iesioB Cy/le6HOe YCMOTpPeHNEe OrpaHUYUBAETCS:
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1) HE06X0IMMOCTbHI0 U BO3MO>KHOCTBIO TOJIKOBAHHS 3aKOHa;

2) BO3MOXXHOCTbIO BbIOOpa MeX/Ay NPaBOBbIMM HOpPMaMM B cjydyae KOHKYpeHLUH
3aKOHa JIN0O0 AUCIIO3UTUBHOCTH IPABOBLIX HOPM;

3) ¢akTuyecKUMHU OOCTOATENbCTBAMU Jiesla MNpPU ONpeJesieHUd KOMIeHCaluU
MOpaJIbHOTO BpeJa;

4) BO3MOXXHOCTbIO BOCIIOJIHEHUS 3aKOHA 110 aHaJI0TUH[9].

[Ipenenbl cyae6HOT0 yCMOTPEHUS BUAATCA B CJIeAyIOLIeM:

a) B mpejMeTe CyAeOHOro yCMOTpeHHs. JTO 3HAYUT, YTO NPUMEHeHHe CyLeOHOro
YCMOTpPEHUS TMpPU OCYLIEeCTBJIEHUM OJHUX MPOLECCYaJbHbIX JeWCTBUM He MOXeT
pacnpocTpaHATbCSA Ha ApYyTHe;

6) B CyO'be KTUBHOM BbIPp@XKEHHUHU CY[leOHOT0 yCMOTPEHUSA. ITO 3HAYUT, YTO YCMOTPEHUE
IPUHAAJIEXKUT TOJBKO CY/bE;

B) B IpoIecCyaJbHOU ¢popMe OCylleCcTBIEeHUS CYy[leOHOTO YCMOTpeHUs. ITO pelleHre
CyZia UM OT/leJIbHO B3sTOe NpaBoMouue cyAbr[10].

[IpOTMBHUKHU NPUMEHEHUsI HHCTUTYTA YCMOTPEHUS Cy/la CChIIAIOTCH HAa BO3MOKHOCTb
NpOosIBJIEHUS] HEOTPAHUYEHHOM CyJleHMCKON CBO6OO/bl, 3/10yOTpebIeHue KOTOPOU BJiedeT 3a
co60i1 npousBoJ U 6e33akoHMe[11]. Mexxy TeM, IpaBo Ha UCNOJIb30BaHUE CY0M YCMOTPEHUS
He £BJeTCA aOCOJIOTHbIM M HHUYEeM He OrpaHUYeHHbIM. HampoTuB, 3TOT HUHCTUTYT
npejnosaraeT HaJlu4yue YeTKUX FPaHUL, IPMMeHeHUs1 yCMOTPeHHUs. YCTaHOBJIEHUE Ipe/iesIoB
YCMOTpEHHUS CyJa - BaXKHelIllasi rapaHTHUsA obecrniedeHUs1 3aKOHHOCTH ero OCyllecTBJIeHUs. B
JlTAaHHOM KOHTEKCTe Mbl MOAJEep>KUBaeM MO3ULMI0 Oesiopycckoro ydyeHoro A.A. TosioBko,
yTBepK/alollero: «B coJiep>kaHue MOHATUSA «yCMOTpeHHEe» BKJI/IbIBAIOTCS
11eJ1eCO000Pa3HOCTb U 3aKOHHOCTb. Pa3yMHoe ke yCMOTpeHHe He IPOTUBOPEYUT 3aKOHHOCTH,
HAao60pOT, OHO B CJIOXKHBIX OGLIECTBEHHBIX CUTYALUsX, IZle HeJib3sl BCEro NpejycMOTpeTb,
baKTHYeCKU «TBOpPUYECKU» 06ecreuuBaeT 3aKOHHOCTb»[12].

[TosTOMy cyfiebHBIM aKT He yTpauuBaeT NPU3HAKOB 3aKOHHOCTH, 060CHOBAaHHOCTH U
CNIpaBe/JIMBOCTU JIMLIb HAa TOM OCHOBAaHHUH, YTO CyJbsl obOpaljaeTcsi K YCMOTPEHHIO, Kak
cnocoby BbIpabOTKM Haubojee ONTHUMAJbHOTO B KOHKPETHBIX YCJOBUSX pelleHMUs.
Hapnexamee QyHKIMOHUPOBAHUE HWHCTUTYTAa CyAeO6HOTO YCMOTPEHHUS BO3MOXHO IPHU
KOMIIJIEKCHOM €ro OrpaHHYeHWM KaK MpaBOBbIMU, TaK M HPABCTBEHHO-NPAaBOBBIMU
npejiejlaMH, 4YTO I03BOJIIeT MaKCMMaJIbHO OTYETJMBO 0603HAYUTh MNpeZiesibl, B paMKax
KOTOpBIX BbIOOP CyZAa OTBe4yaeT TpeGOBaHMAM IMPAaBOMEPHOCTH M LiesiecoobpasHocTH[13].
OnHako Hesb3s 3a6bIBaTh, YTO YCMOTpPEHHE MOXET HMeTb M HeraTUBHBbIA XapakTep,
oTpuLaTeJibHble TMocaefCcTBUs. Hanmpumep, ecid mnpejnvcaHusi 3aKOHA HeONpPaBJaHHO
«pPasMbIThI» U He COZepKaT SICHO OUepUYEHHBIX, YeTKUX OPUEHTHUPOB [Jis BbIOOpA CyAe6HOr0
pelleHUsi, I3TO Co3JaeT GJAaronpusaTHblE BO3MOXXHOCTH /Il Pas3IM4HOTO  poja
3JI0yNOTPe6JeHUN U COBEPLIEHHUS CYIeOHbBIX OIIUOOK.

WTtak, mpeasaraeTcs cjeAywollee aBTOPCKOe OIpejiesieHUue YKAa3aHHOTO MOHATHS:
cy/le6Hasi ouiMbKa ecTb YCTAaHOBJIEHHBIM IOJHOMOYHOW CyJeOHOU WHCTaHUueh QakT
HapyuleHUs1 CyJlOM 3aKOHOJATeJbCTBa, BbIPAa3WBLIMICA B MNPUHATHU NPOTUBONPABHOIO
CyZle6HOr0 aKTa, ylieMJISIoLero npaBa y4acCTHUKOB cyie6Horo nponecca. Cyae6Has omuoka,
no GOJIbIIOMY CYeTy, MNpeJjCTaBjasieT COO0M HeraTHBHbIM pe3y/JbTaT I03HABATEJbHO-
MBICJUTENbHON [eATe/JbHOCTU CyAbH, OOYCJOBJEHHBIA HE JOCTHXXKEHHEM OO'bEKTHUBHOM
UCTUHBI 1O Jesy, COCTOSIIUH B HEBEPHOM OTPaKeHUU (AKTUYECKUX OOCTOSTEJbCTB,
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Bpr&SHBH.IPIIZCH B HEIMpPaBOMEPHBIX pPEImEeHHUAX Cy/Ja, MOBJIEKIIHWX HEBbIIIOJHEHHE 3aJa4

MpaBOCyAuA U Hapyll€eHHue IIpaB U 3aKOHHbIX HHTEpeCOB Y4aCTHHUKOB IIpoLecca.
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