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The level of development of the legal system of the state is reflected in the attention paid
to the rights of defense in criminal proceedings. In the modern period, the legislator
systematically improves the institution of defense. In the course of modernizing the institution
of the legal profession, key attention is being paid to expanding the powers of the defence
counsel in pretrial proceedings. At a joint session of the Chambers of the Oliy Majlis on January
28, 2005, the First President of the Republic of Uzbekistan, I.A. Karimov, emphasized that
"There is an acute need to revise a number of provisions of criminal and procedural legislation
in order to strengthen judicial oversight of the preliminary investigation and pre-trial
proceedings[1]. It is required to ensure de facto equality between the prosecution and defense
in court proceedings, for which it is necessary to strengthen the position of the Bar[2]. This set
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of measures is aimed at strengthening the role of the lawyer and expanding his procedural
opportunities at the stage of preliminary investigation, which serves as a guarantee of
compliance with the legal rights and freedoms of citizens.

According to L.A. Pikalov, the adversarial principle is inextricably linked to the
mandatory equality of the parties in the process and can be realized only when the defense is
endowed with a sufficient amount of procedural rights, opportunities and appropriate
specificity of activity[3].

The increase in the procedural powers of the defense counsel in pre-trial proceedings is
directly related to his participation in the process of forming the evidentiary base. Providing
the defense counsel with the opportunity to actively participate in the collection and
examination of evidence can significantly improve the quality of legal assistance, contribute to
the establishment of objective truth in the case and ensure the effective protection of
fundamental rights and legitimate interests of the individual in criminal proceedings.

The key mechanism of realization of the function of proof by the defense counsel is his
participation in investigative actions. In the course of these, the defence counsel seeks to
identify circumstances and collect evidence relevant to determining the degree of guilt of the
defendant, the correct classification of the act, and the individualization of liability or
exemption from liability. The modern criminal procedural legislation of the Republic of
Uzbekistan provides for a set of investigative actions in which the defense counsel is entitled to
participate jointly with the defendant. As a result of the consistent modernization of the judicial
and legal system of the country, aimed at strengthening the adversarial nature of the process,
the defence counsel was granted the right to intervene in the case at any stage of the case,
including the moment of actual restriction of the detainee's freedom of movement[4]. This
provision is in line with international standards of human rights protection and meets the
principles of fair trial.

Detailing the procedural status of the defense counsel, the modern criminal procedural
legislation of Uzbekistan establishes the following points of his or her entry into the case:

e initiation of criminal prosecution against a particular person Art. 262 of the CPC
of the RUz;

e actual detention of the suspect, including the application of a preventive measure
prior to indictment (with a time limit of up to 48 hours from the moment of
detention or remand in custody according to Article 226 of the CPC of the RUz);

e announcement of the order for a forensic psychiatric evaluation;

e issuance of a ruling on being brought as an accused person (Articles 45, 361 of
the CPC RUz).

The current state of the law, formed as a result of systemic legal reforms, has
significantly expanded the procedural toolkit of the defense counsel. Article 87, paragraph 2, of
the Code of Criminal Procedure of the Republic of Uzbekistan grants the defense counsel the
right to form the evidentiary base by:

e conducting interviews with persons with relevant information;

e obtaining written explanations if consent is given;

e requesting documentation, references and characteristics from state bodies,
enterprises and organizations;

e of attorney referrals.
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Of particular importance is the provision on the mandatory satisfaction of the defense
counsel's petitions to add the obtained materials to the case by the investigator, inquirer or
prosecutor|[5]. However, despite the apparent breadth of powers, there is a legal gap: Article 87
of the CPC RUz does not define the procedural status of materials collected by the defense
counsel and does not regulate the procedure for their procedural fixation. This problem
remains the subject of active discussions in the professional community and requires a
legislative solution to ensure the real adversarial nature of the process.

Modern legal doctrine, both national and international, continues to debate the
procedural status and mechanisms of defense counsel's participation in evidence at pre-trial
stages of criminal proceedings. An illustrative example is the experience of the Russian
Federation, where part 3 of Article 86 of the CCP gives the defense counsel a set of rights to
collect evidence, including:

e obtaining material objects, documentation and other information;

e conducting interviews with the consent of the interviewees;

e requesting official documentation from state bodies, municipal structures and
public organizations, which are obliged to provide the requested materials[6].

Similar powers are enshrined in paragraphs 1-3 of Part 3 of Article 6 of the Federal Law
of the Russian Federation "On Advocacy and Advocacy"[7]. Nevertheless, V.A. Kamyshin notes
a significant legal gap: the legislator, having granted the defense counsel the right to collect
evidence, has not developed a detailed procedural mechanism for the implementation of this
right and has not created a system of guarantees for its implementation. As a consequence, in
the process of proving there is an imbalance of powers between the defense and prosecution[8].

This issue is particularly relevant in the context of digitalization of court proceedings
and the emergence of new forms of evidence that require adequate procedural regulation. The
need to address these issues is becoming more and more acute in the light of the development
of the adversarial principle and ensuring the right to a fair trial.

"A fundamentally different approach to the participation of defense counsel in the
evidentiary process is demonstrated by countries with an adversarial system of justice.
Especially indicative is the experience of the Anglo-American legal system, where the process
of forming the evidentiary base has a unique structure: the search for evidence and its
procedural legalization are separated by a time interval. Formalization of evidence is carried
out within the framework of a preliminary court hearing, where the materials of both parties
are examined and the question of obtaining additional evidence is decided[9].

A significant difference from the continental European and post-Soviet systems is the
right of defense lawyers in the United States to conduct a full-fledged "lawyer's
investigation"[10]. Although A.N. Vedernikov argues that such activities of American lawyers
do not fundamentally differ from extra-procedural training in Russia due to the lack of
authority[11], it is difficult to agree with this position for several reasons.

First, the American system gives a special status to the results of a private investigation.
It is noteworthy that the materials of police investigation also have no predetermined
evidentiary value - their procedural value is determined by the court on a par with the materials
of the defense.

Second, the modern system of attorney investigation in the United States relies on a
developed infrastructure that includes:
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e Support for the Federal Defender's Office

e Cooperation with professional private investigators

e Awide range of legal methods of information collection (observation, interviews,
audio recording with the consent of participants)

e Current technological tools for documentation[12]

The system of ensuring equal access to justice deserves special attention. Even indigent
defendants, through their lawyers, can engage private investigators - the state finances such
expenses from a special budget. According to the current legislation, originating from the 1964
Law on Criminal Justice, indigent defendants have the right to apply for funding for the
collection of evidence, expert examinations and other actions necessary for the defense[13].

Long-term practice in the United States convincingly demonstrates that active
participation of the defense in pre-trial proceedings not only does not slow down the process,
but also contributes to a more effective and faster formation of a comprehensive evidence base,
both incriminating and acquitting the defendant. In modern conditions, this experience is
particularly relevant in the context of the development of digital technologies and new methods
of obtaining evidence.

Analyzing the current trends in the development of the institution of defense in the Asian
region, it should be noted the specifics of Chinese legislation, which demonstrates a more
conservative approach compared to the Anglo-American model. The procedural rights of
defense counsel in the PRC have undergone a gradual development: the right to participate in
the preliminary investigation was introduced by Article 306 of the PRC CPC only in 1996. A
significant modernization took place in 2012, when amendments to the CPC significantly
expanded the powers of the defense lawyer, including the right to meet with the defendant,
access to the case file and elements of independent investigation[14]. In the following years,
this trend was further developed as part of the overall modernization of the Chinese legal
system.

Practice shows that ensuring adversarial proceedings at the early stages of the process
creates the foundation for an effective defense in court, allowing the prosecution to present
objective counterarguments. This not only contributes to the establishment of the truth, but
also complies with modern standards of fair trial. Conversely, the absence or nominal
participation of defense counsel in pre-trial proceedings significantly reduces the quality of the
preliminary investigation and may lead to biased investigations.

Modern legal doctrine, both national and international, offers the following key
directions for modernizing the institution of protection in pre-trial proceedings:

a) introduction of a full-fledged institute of lawyer's investigation, giving the defense
counsel the right to independently collect and form the evidence base, including with the use of
modern technical means[16];

b) legislative consolidation in the CPC of electronic and traditional forms of procedural
recording of the results of the lawyer's interview as admissible evidence, including the
development of standardized forms of procedural documents[17];

c) expansion of opportunities for the defense in the use of special knowledge, including
the right to independently appoint forensic examinations and engage independent experts[18];

d) strengthening judicial control by giving the defense the right to apply to the court for
authorization of repeated investigative actions, requesting evidence and conducting
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independent expert examinations when the investigator refuses to satisfy the relevant
petitions[19].

A critical analysis of the current legislation reveals a significant gap in the mechanism of
realization of the lawyer's right to collect information. Despite the legislative enshrinement of
the right to request the necessary information, the lack of effective sanctions for failure to fulfill
lawyer's requests actually leveled this power. In modern conditions it becomes especially
relevant in view of the increasing role of information in criminal proceedings.

To address this problem, it is proposed to amend Article 197.1(1) of the Code of
Administrative Offences of the Republic of Uzbekistan by supplementing the rule on
obstructing the professional activities of an advocate with a provision on the obligation of state
bodies, local authorities, voluntary associations and other organizations to provide documents
requested by the advocate or certified copies thereof (including in electronic form) within ten
days of receipt of the request.

The proposed innovation is aimed at improving the effectiveness of the institution of
defense and strengthening the procedural status of an advocate. Timely receipt of the necessary
information will ensure quality and prompt legal assistance, which is especially important in
the conditions of digitalization of legal proceedings

Under the current conditions of digitalization of judicial proceedings, the issue of access
by the defence counsel and the defendant to the case file is of particular importance. The current
wording of article 46, paragraph 1, of the Code of Criminal Procedure establishes the right of
the accused and his counsel to familiarize themselves with the case file at the conclusion of the
preliminary investigation. This right includes the possibility to write out the necessary
information, to make copies of documents at their own expense and to use modern technical
means of recording. The corresponding provision of Article 375 of the Code of Criminal
Procedure imposes an obligation on the investigator to ensure full access to the case file.

Comparative legal analysis demonstrates a worldwide trend to increase the access of the
defense to the case file at the early stages of the process. The best practices of developed legal
systems (USA, UK, continental Europe, as well as China and Japan) show the effectiveness of
early disclosure of information. An illustrative example is the German model, where, according
to §147 of the Criminal Procedure Code of the Federal Republic of Germany, the defense counsel
has access to the case file at the initial stages of the investigation[20]. At the same time, the
defendant, who conducts his own defense, may obtain a similar right upon request[21].

Of particular interest is the American system of disclosure of evidence (Rule 16 of the
Federal Rules of Criminal Procedure),[22] which has evolved since the landmark decision in
Brady v. Maryland. Maryland. In that case, the court found a violation of the procedural rights
of the defense due to the withholding of exculpatory evidence by government authorities
despite a request to do so[23].

In the context of modern digitalization, the issue of technical provision of the right to
copy case materials is actualized. It is proposed to supplement Articles 31, 34 and 36 of the CPC
with provisions on the obligation of investigative bodies, prosecutor's offices and courts to
provide defense counsel with access to modern means of copying and scanning documents,
including the possibility of creating electronic copies.
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Of particular importance is the introduction of electronic document flow and the

creation of secure digital platforms for access to case files, which corresponds to modern trends
in the digitalization of justice and ensures a more effective realization of the right to defense.
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