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MEXAHW3MbI OBECITEYEHH S MPABA HA HEIPUKOCHOBEHHOCTbD
KUIMIIA
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[IpenosaBaTesb kKadepbl
«KoHCTUTYLIMOHHOT O TpaBa»
TamkeHTCKOro rocyjlapcTBEHHOI0
IOpUMYECKOT0 YHUBEpPCUTETA

AHHOTa].[l/lﬂ. HpaBo Ha HEIIPUKOCHOBEHHOCTD XHUJINIA ABJIAETCA BAXXHbBIM 3JIEMEHTOM IIPAaBOBOT0O roCyaapCcTBa
W TapaHTHUPYeTCA KOHCTHTynHeﬁ GOJIbIIMHCTBA CTpaH. B COBPEMEHHBbIX YCJIOBHUAX 3TOT NPHUHIUII Tpe6yeT
3(1)(1)BKTI/IBHbIX MEeXaHHW3MOB 3alJUThbI, YYUTbhIBAOIINX KAK TPaAULUOHHbIE IIpaBOBbl€ HOPMbI, TaK U I.lI/I(l)pOBbIe
TEeXHOJIOTHH, UCII0JIb3yeMbl€ B CUCTEMAX Ha6f[}0,ELEHI/IH H c6opa JAaHHBbIX. B cTaTbe paccMaTpUBalOTCA IMPaBOBbIE
OCHOBbBI JAHHOT'O MpaBa, MeXAyHapoJHble CTAaHAAPTHI €ro o6ecnequMﬂ, d TaK¥Xe NPaKTUYeCKrue MeXaHU3MbI
3alUThbl XHWJIMIAa OT HE3aKOHHOI'0 NMPOHWKHOBEHHUA. Oco6oe BHUMaHUE yaesadeTrca Cy,Z[e6H0ﬁ MNpaKTHKe U
NnepCcrneKTUBaM COBEPUHIEHCTBOBAHHUA 3dKOHOAATE/IbCTBA B 3TOM ccl)epe.

KioueBbie CJ10Ba: XuJjaiie, MecCTO KHUTEJIbCTBO, MeCTO perucrpanuu, MeCTO MNpOXHBaAHUA,
HENNPUKOCHOBEHHOCTD KHWJIKIA, [IPABO HEIPUKOCHOBEHHOCTH XHUJIXLIA.

DOI: https://doi.org/10.47390/SPR1342V5S11Y2025N70

Bonpocbl HeNPUKOCHOBEHHOCTH >KWJIMILQ, ABJASACh KJIAKYEBBIMU B obecrnie4eHUH
JIMYHOM CBOOOABI M 0€30MACHOCTHM TIpax/JaH, Haxo4ATCA B LeHTpe BHHUMaHUA
3aKOHO/laTe/JbCTBA MHOIMX CTpaH, BKJ/OYasd Y36eKuCTaH. 3aKOHOJaTeJibHOe obecrneyeHUe
IpaBa Ha HEMMPHUKOCHOBEHHOCTD »KUJIUIIA MPEJCTaBJsIeT COO0M C/I0KHBbIA U MHOTOTPAaHHBIN
acleKT IPUANYECKON CUCTEMBI, 0XBAaTbIBAKOLIMN pa3/IMYHble aCIIeKThbl OT KOHCTUTYLIMOHHBIX
IPUHLHUINOB 0 00bIZIEHHOT0 IPaXKJaHCKOr'0 3aKOHOAaTe/IbCTBA.
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HenpHKOCHOBEHHOCTh KUJMIIA SBJSETCA BaXKHBIM aClHeKTOM IIpaB 4eJjioBeKa M
006513aTeJIbHOM COCTaBJIAIOLIEN cClIpaBeJ/IMBOr0 001ecTBa. B MUPOBOI IpaKTUKe CyILECTBYET
pasHooOpa3ue MOJAXOLOB K 00ecliedeHUI0 3TOro MpaBa, U ero 3gp¢deKTUBHAsA peasn3anus
3aBUCUT OT IMPABOBBIX, COLMAJbHBIX M KyJbTYPHBIX KOHTEKCTOB. AHa/JU3Upys NpaBo
HENIPUKOCHOBEHHOCTH »KUJIUIIA U U3y4yasl pa3Hble NOAX0/1bl 06ecneyeHus1 JAHHOTO NPaBo, MbI
BbI/|€JIMJIU HEKOTOPbIE U3 HUX.

MexaHu3mbl 06ecneveHus1 HenpUKOCHOBEHHOCMU HUAUWA

1. KOHCTMTYUHMOHHBIE TIOJIOKEHHMA: BO MHOIMMX CTpaHax [IpaBO Ha
HENIPUKOCHOBEHHOCTbD KUJMIIA 3aKpPEeNJIeHO B KOHCTUTYLUU. JTO O3HA4YaeT, YTO OHO UMeeT
BBICIIYIO IOPUJUYECKYI0 CUJy U JiloOble 3aKOHbI, MPOTUBOpeYalllue eMy, AOJKHbI ObIThb
NpU3HAHbI HEJleMCTBUTENbHBIMU.

Hanpumep, cornacHo Ctatbsi 25 KoHctuTynuu Poccuiickoir ®@epepanuu: «XKunuiie
HENIPUKOCHOBEHHO. HUKTO He BIpaBe NPOHUKATh B KUJIMLIE NIPOTHUB BOJIU NPOKUBAKOIIUX B
HeM JIMI MHaYe KaK B C/Iy4yasiX, YCTAaHOBJIEHHBIX ¢ejiepaibHbIM 3aKOHOM, UJIK HAa OCHOBAaHUM
cyfebHoro pemeHus»[1].

B CIIIA yeTBepTas nonpaBka k Konctutyuuu: «IIpaBo Hapoa Ha 6e3011aCHOCTb CBOUX
JIULL, KWL, OyMar ¥ UMyllecTBa NIPOTUB HEOOGOCHOBAHHBIX 0OBICKOB U apeCcTOB He JJ0JXKHO
HapymaTbCs...»[2].

B Kanaze pasgen 8 Xaptuu mnpaB U cB060j: «Kaxkzaplii yes0BeK MMeeT NMpPaBO Ha
HENIPUKOCHOBEHHOCTb CBOEM JIMUHOCTH, CBOEro >XKWJIHWILA, CBOUX Bellel U CBOUX CpPesCTB
CBA3U..»[3].

2. 3aKoHoOAaTe/IbHbIEe AKThI: B [ONOJIHEHUE K KOHCTUTYLMOHHBIM MOJIO)KEHUSM, B
psi/ie CTPaH CyLeCTBYIOT ClleljMa/ibHble 3aKOHbBI, OCBSIIEHHbIE 3alUTE KUIULA. ITU 3aKOHBI
MOTYT COJiep>KaTh IMOJAPOOHbIE MpaBUJA O TOM, B KaKHX CJAy4asgX U KaK MOXET ObITb
OCYILLEeCTBJI€EHO IPOHUKHOBeHHEe B xuaulle. Hanpumep, B JKuiumHoM Kogekce Poccurckon
®enepauun[1l] 17 cTaThbe, ycTaHABJAMBAET IpaBUJia IPOHUKHOBEHUS B KUJIOE IOMELleHUE, B
TOM YHUCJIE:

- C corJlacusi MpoKMBaOLIUX;

- B CJIydae MoXkapa, CTUXMUHOro 6e/ICTBUSI, aBapuu;

- JJ1s Ipe,OTBpallleHUs NPeCcTyIJIeHUs;

- U1st ob6ecreyeHusi 6€30NMaCHOCTH MPU MAaCCOBbIX MEPONPUATHUSAX;

- B MHBIX CJIyYyasX, IPeAyCMOTPEHHbIX 3aKOHOM.

3. Cype6Hass MNpaKTHKA: Cy[bl WUrpaldT BaXXHYK pOJib B 3alUTe MpaBa Ha
HENPUKOCHOBEHHOCTh KWiHIAa. OHU MOTYT paccMaTpPUBaATh Kajlo00bl HAa He3aKOHHOE
INPOHUKHOBEHUE B KUJIMIIE U BBIHOCUTD PellleHUsI 0 KOMIIeHCallMU 3a IPUYUHEHHbIH yliepo.
EBpomnelickuii Ccya 1o mpaBaM 4eJsioBeKa: «mo Jenay «Kunp mnpotuB Typuuu» cyn
NOCTAaHOBWUJ, 4YTO MpaBO HAa HENPUKOCHOBEHHOCTb JKW/IHWILA SIBJSETCA OJHUM U3
dyHAaMeHTaIbHBIX IPAaB YeJ0BEKa, 3aliuljaeMbiX EBponeiickoii KOHBEHLIMEN O 3alUTe PaB
YyeJioBEKa U OCHOBHBIX CBOOO/».

4. AJAMUHHUCTpPAaTHBHbIe TMPOLEAYPbl: B HEKOTOPbIX CTpPaHaX CylIeCTBYIOT
crenyasabHble aJMUHUCTPATHUBHbBIE IPOLIeAyPbl, KOTOpPbIE JAOJKHbBI ObITH COOJIIOLEHBI NEepes,
TeM, KaK IPOHUKHYTh B XKUJIH1e. JTU NPOLeypbl MOTYT BKJIIOYATh B Ce0sI OJIy4YeHUE Op/iepa
OT CyJa WM CaHKUUU OT MPOKypopa. AJMUHUCTpPATUBHble NpOLEAYypbl 00eCneYuBarOT
JIOTIOJTHUTEJIbHYO 3aLUTy OT IPOMU3BOJIbLHOTO BTOPXKEHUS.
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5. TI'paxpaHcko-npaBoBble CpeAcCTBA 3alMTbl: B CAy4ae HE3aKOHHOTO
NPOHUKHOBEHUS B KUJIUILE, JIUI0, Ybe NPABO ObLJIO HApPYLIEHO, MOXXET 00PAaTUThCS B CYJ, C
HMCKOM O KOMIIEHCALlMU 3a IPUYUHEHHBIN yulep6. B ciiydae He3aKOHHOTO MPOHUKHOBEHHUS B
YKUJIULILE, JINLO, Ybe MIPABO ObIJIO HAPYLIEHO, MOXKET 0O0PAaTUThLCS B CyJ, C MCKOM O KOMIIEHCALIUU
3a NIpUYUHEHHBIN y1epo.

6. CucreMbl BUJEOHAOGIIJAEHUSA U TeXHOJIOTHYecKHue cpeacTBa: C pas3BUTHEM
TEXHOJIOTUH B psZie CTPaH UCIOJIb3YKTCA COBpEeMEHHble TEXHOJIOTUH, TaKHe KaK CUCTeMbI
BU/I€OHAOJII0IeHUS], YTOObI 06ecreyruBaTh 6€30MaCHOCTD XXWJibs, IPHA 3TOM COO6JIt0[jasi HOPMbI
NPUBATHOCTH.

[Io cytyu, KoHCTUTYyUSA TOXe fAABJSAETCA 3aKOHOAATEJbHbIM aKTOM, HO Y HEE UMeeTCs
0COOBIM CTATyC OCHOBHOT'O U GyHAAMeHTaJbHOr0 3aKoHa. Toraa Kak moj BTOPbIM IMYHKTOM,
Mbl OoJibllle MOJipa3yMeBaeM Te 3aKOHOJATeJibHble aKThl, KOTOpble [0 Hepapxuu
HOPMAaTHBHO-IIPABOBBIX AKTOB CTOSIT HUKE, Y€M OCHOBHOM 3aKOH CTPaHBI.

Heo6x01M0O OTMETHUTD, UTO CYLECTBYET MHTEPECHAs, XOTS U He GeccriopHas /s Hac
NO3ULMSA BUAHOTO aHTJIMKACKOTO opucTa A.B. /lakicy, KOTOPBIN B CBOe BpeMS YTBeEPKaJ, YTO
BbIpaKeHUEe «TapaHTUPOBAHO» SIBJISIETCS B BbICLIEH CTeleHU MHOTO03HAYUTEJbHbIM, U UTO
JIMYHasi cBo6o/la ecThb 0cobasi MPUBUJIETHS, JapOBaHHAsA KaKOW-HUOY/lb BJIACTbIO, CTOSIEN
Bblllle 0ObIKHOBEHHOI'0 3aKOHa CTpaHbl. KOHEYHO, ocnapyuBaTh «KMHOTO3HAYHUTEJbHYIO» POJib
rapaHTUM TPYAHO, HO HEOOXOJAMMO B CBSI3U C 3TUM OTMETHUTb, YTO TapaHTUs He €eCTh
abcTpaKTHOe MOHSTHE W, YTO, NIPeX/e BCero, oHa npejycMaTpyUBaeT obecredyeHHe JJAHHOTO
IpaBa U ero 3aljyTy, Kak CO CTOPOHBI CaMOr'0 rOCyAapCTBa, TaK U CO CTOPOHBI TPETHUX JIULL[4].

Bri3biBaeT Bo3pakeHHWe MHeHHe TOro ke A.B. Jlalicu, yTBep»AaBluero, 4YTo JIM4Has
cBoOOJla JapyeTcsi MMEHHO BJACThIO, TO €CTb rocyfapcTBoM. CoOrjiacHO e KOHLEeNLUHU
eCTeCTBEHHOT0 MPaBa, JIMYHas cB060/1a, OYAy4YU YaCThI0 OCHOBHBIX MPaB U CBO6O/I, HE MOXKET
JlapoBaThCsl TOCYJAapCTBOM, TaK KaK OHa MpUOOpeTaeTcs YeJ0BEKOM C MOMEHTa ero
poxaeHus. OTHOCUTEJIbHO 3aKOHA W JIMYHOM CBOOOJbI 3Ta CBSI3b HECOMHEHHA, U C y4eTOM
obecrieyeHus JIMYHbIX U JAPYTUX CBOOOJ, JOJIXKHO CTPOUTHCS BCE 3aKOHOJATENbCTBO JIIOOOU
CTpaHbl, UMEIOILEeN leMOKpaTHieCKHe NPUHIUIBI TOCYJapCTBEHHOTO YCTPOUCTBA[5].

Ha cerogHslIHUN JeHb OJAHUM K3 OCHOBHBIX Mpo6GJieM B obecleyeHUM IMpaBa
HEIPUKOCHOBEHHOCTH KUJIMILA, ABJIAETCA Y3KOe IOHUMaHUe CaMOT0 NMOHATHUA «KUIrILa». To
€CTb, HEJIOCTaTKOM HEKOTOPbIX KOHCTHUTYLMOHHBIX [OKYMEHTOB fBJSETCHI TO, YTO MO[,
rapaHTHI0 HEIPUKOCHOBEHHOCTH >KWJIMILA NOANAAAa€eT JHIb JOM, OTPAaHUYMBAsA TEM CaMbIM
coJiep>kaHue aHa/IM3upyeMoro npasa. HanpuMmep, paccmatpuBas 6esbruiickyto KoHcTutynumo
MOXKHO CcJieJlaThb BBIBOJl, YTO TOHSATHE <(CKHUJIMIIE» 3/eCb HMeeT Y3KYH TpPaKTOBKY.
CyuecTBylolie Ha TeKYIIUA MOMEHT VYCJOBUS KU3HU TPEOYT pacnpoCcTpaHEHUSs
HENPUKOCHOBEHHOCTH He TOJIbKO Ha NpUJerarilue COOPYKeHUs1 K AoMy (AoMallHue
X035IUCTBEHHbIE MPUCTPOUKH, FapaXKU), i€ OTCYTCTBYIOT KOMPOPTHBIE YCJI0BUS [JJISl )KU3HH,
HO U Ha COBpEMEHHble TPAaHCHOPTHbIE CpeAcTBa (JoOMa Ha KoJiécaX, IPUCTPOUKU B BU/IE
NajJlaTKM K MalllMHaM, JloMa IOCTPOeHHble W3 KOHTEWHEepOB W T.J.). AJbTepHAaTUBHas
npob6JieMa cyliecTByeT U B Y306eKUCTaHe, KOr/la MOHSATHUSA XUJIHUILE U MECTO MPOKUBAHUSA
CYATAKOTCA PAaBHO3HAYHbIMHM, B pe3yJibTaTe 4Yero MHOrMe COBpeMeHHble M HOBbIEe BU/bI
YKUJIMIL OTNIAJAl0T OT peJiMeTa PeryJIMpoBaHUs U 06ecriedyeHHs MPaBo HEMPUKOCHOBEHHOCTH
JKUJINIIA.
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[lpaBO Ha HeENpPUKOCHOBEHHOCTb >KWJIWIQ, JIMYHAsd U CeMeWHas >XKW3Hb, TalHa
KOPPECIOHIEHI|UY TO/JIeKaT OTPAaHUYEHHUIO JIMIIb B 3aKOHHOM Nopsake. BmemartenbcTBO
NyOJIMYHOM BJIACTU B OCYLIeCTBJIE€HHE JaHHBIX NpaB He JONYyCKaeTcs, 3a UCK/IIYeHUeM
Cy4yaeB, KOTZa 3TO NMpPefyCMOTPEHO 3aKOHOM U HeoOXOAMMO B MHTepecaxX HaljMOHaJbHOMN
6e30MaCHOCTH, 0OILECTBEHHOTO MOPsAJKa UM 9KOHOMUYECKOr0o 0JIar0COCTOSIHUSL CTPaHbl, B
LeafXx NpefoTBpalleHUs OeCnopsAAKOB WJIW NpPeCcTyIJIEeHWH, OXpaHbl 3J0pOBbSl WJIHU
HPaBCTBEHHOCTH, a TaKXKe 3alUThI IPaB U CBOOO/ APYTUX JIUL].

HenprkocHoBeHHOCTB xkunuia Bo PpaHiu nponucaHa B KOHCTUTYLIMU U 3alyIleHa
3aKoHOM. K npumepy, NIpOHUKHOBEHHE B HETO NpeJCTaBUTE/SA TOCYJapCTBEHHBIX CTPYKTYp
6e3 COOTBETCTBYIOIUX CY/IeOHbIX IOCTAaHOBJIEHUH corsiacHO YrosoBHOMY Koaekcy @paHuuy,
MOXXET ObITh HaKa3aHO JIMIIEHUEeM CBOOOJbl CPOKOM /10 O/lHOT0 rozaa u mrpadpom B 100 000
¢pankoB[6]. Tak yTo, KOr/ja MoJMLENCKUE TPUHUMAIOT pellleHre 00 apecTe 0 03peBaeMoro,
yTOOBI MONAaCTb B €ro oM, 6e3 TakKoro AOKyMeHTa He ob6ouTucb. To ke camoe KacaeTcs
Cy/JleOHbIX UCIIOJIHUTEJIEN IPH BbICEJIEHUU HEIJIAaTe bIIMKA U3 apEH/I0BAHHOTO UM XUJbs[7].
KpomMme op/iepa no 3akoHy TpebyeTcs 006s13aTeibHOE MPUCYTCTBHE MOJULENCKUX, M3pa 3TOTO
paiioHa, ropojia WM ero npejacrtaBuTesisa. Eciu Jo/KHUK OTKa3blBaeTCs BIYCKaTb B JIOM
006J1Ie4eHHbIX MOJHOMOYMSMH YMHOBHUKOB UJIK €r0 HET HA MECTE, TO OHHW MOTYT BbI3BaTh
cnecapsi, BCKPbITb [ABepb, JaKe NPHU HeOOXOAMMOCTHU OMNHCAThb HWMYILECTBO HapylLIUTeJid,
YTOOBI MOKPBITh XOTS Obl YACTh J|0JITA [10 apEH/IE.

[lToMuMo 3TOro 3aliTu B KUJIbe TpaXKJaH, ONATb-TAaKM MMes Ha pyKax cyaebHoe
nocTaHoBJieHUe, cornacHo HanoroBomy Kopekcy ®paHuuu, MOryT areHTbl (pUCKaJIbHBIX
CAy»6 C TeM, YTOObl YCTAaHOBUTb COOTBETCTBHUE 3asiBJ€HHbIX B HAJIOTOBOW JeKJapaluu
CPeJCTB peaJbHbIM JoxoAaM 4YesoBeka[8]. Ilpyu 3ToM uX [JOXKEH CONPOBOXAATh
nosivieckuii. HeorpaHuyeHHoe TMpaBO MNPOHUKATb B JKUJIUILE 6e3 KaKUX-JHM6O0
IOCTAaHOBJIEHUH, TaK 3TO MOXXapHble MPU BO3rOPAaHUM KBAapTHUPBI WU J0OMa C TeM, YTOObI
CHacCTH JII0Jed U UX UMYLLeCcTBO. MOTUB U LieJib TAKOTO PO/Ja SICHA TEM, UTO 3TO NpeCTaBAsIeT
co60i upe3BbIYalHOE MOJIOXKEHHE MO0 00ecleYyeHHI0 M COXPAaHEHUIO MpaB yesioBeKa WJIU
rpakJaHUHa.

B ®epepatuBHoit Pecnyb6sinke ['epmaHuu, B craTbe 757 TI'paxaaHckoro
npoueccyanbHoro kogekca @®PI[9] peryavpyeT mnopsijok NpoBeJeHUs OObICKA B KHJIOM
NIOMEIlleHUH, 1IeJbl0 JJAHHOW CTaTbU SIBJSETCI 00eCneuyuTb OajlaHC MEeXAy HHTepecaMu
NpaBoCyZiMsl ¥ MPAaBOM HAa HENMPUKOCHOBEHHOCTD KUJIHMILA U NPEeJOTBPATUTDb MPOU3BOJIbHbIE
0OBICKM U HEOOOCHOBAaHHOE BTOPXKEHUE B YACTHYIO >KU3Hb. [IpU cy1e6HOM pa3bupaTebCTBe
HCXO/ s U3 MOIBEIOMCTBEHHOCTH NPUMEHSIETCS B CJIEAYIOIIMX CAYYasiX:

- B paMkax rpaxJaHCKOro Cy/0NpOX3BO/ICTBA. B paMkax rpax/JaHCKOro
CYJIOIPOM3BO/ICTBA CyJi, MOXET BbIHECTH pelleHHe O IMPOBeJeHHUU O0ObICKAa B KHUJIOM
INOMEIEHUU OTBETUYUKA, €CJIU UCTEL, XOAATAUCTBYET 00 3TOM U MPEACTABJAET JOCTATOUYHbIE
Jl0Ka3aTeJbCTBa TOTO, YTO B KUJIOM IOMELIeHUU HaX0ATCS MpeMeThl, UMeIoIle 3HaYeHue
JU1s fedia.

- B pamMkax yrosioBHOro cy1onpo13Bo/icTBa. B paMkax yrojioBHOro Cy/10npor3BO/ICTBA
CyJZ, MOXKET BbIHECTH pelleHHe O IPOBeJeHUU 00bICKA B XKUJIOM OMEILeHUH 10/[03peBaeMOro,
ecJIi eCTb OCHOBAHMA MoOJiaraTh, YTO TaM HAXOAATCS OPYAWsS MPEeCTYNJeHUs WJIU Jpyrue
npeAMeThbl, UMeIOL1e 3HaYeHUE [IJIS1 paccjieJOBaHUS.
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- B paMkax af[MUHHACTPAaTUBHOIO CYyLONPOU3BO/CTBA. B paMKax ai[MUHUCTPAaTUBHOTO
CYyZOIPOM3BOJCTBA CyJ, MOXeET BbIHECTH pelleHhe O MpOoBeJeHUU OObICKa B KUJIOM
IIOMeIlleHUHU JIULA, B OTHOLIEHWHU KOTOPOro BeleTCs a/IMUHUCTPAaTUBHOE NPOU3BO/CTBO, €CJIN
eCTb OCHOBAaHMs IoJlaraTh, 4YTO TaM HaxXOAATCA MpeAMeThbl, KOTOpble MOTYT ObIThb
MCII0JIb30BAHBI /111 COBEPIIeHUs a[]MUHUCTPATUBHOIO IPaBOHAPYILEHUS.

B Pecnybsuke KasaxcTraH HapylleHHWe HENPUKOCHOBEHHOCTH >KUJMLIA HANpPSAMYIO
KapaeTcsl yroJIOBHOW OTBETCTBEHHOCTBIO, COIJIACHO YTOJIOBHOMY KoJekcy Pecny6vku
KazaxctaH. HemprKOCHOBEHHOCTBh KWJIMLIA TaKXe OTHeCEHA K MPUHIMIAM yroJ0BHOIO
npouecca. B cratbe 17 YIIK PK 3akpernieHo, 4TO0 KUK E HENPUKOCHOBEHHO. [[poHUKHOBeHME
B JKWJIMILE NPOTHUB BOJIM 3aHUMAWIIUX €ro JUL, NMPOU3BOJCTBO €ro OCMOTpa M OObICKA
JIONYCKalTCA JIMIb B CAy4YasX U NMOPALKe, YCTAHOBJEHHbIX 3aKOHOM. KpoMe yroJsioBHOro
paBa, NpaBO HENPUKOCHOBEHHOCTH JKWJHMILA oxpaHdAeTcad [paxJAaHCKMM KOJEKCOM
Pecny6sinku Kasaxcran ct. 146 'K PK (0611as 4acTb), COrJIacCHO KOTOPOM rpakJ;laHUH UMeeT
IpaBO Ha HENPUKOCHOBEHHOCTb >KMWJIMILA, TO €CTb NpPaBO IpeceKaTb JioOble MOMBITKU
BTOPXKEHHWS B OKW/IHMILE IIOMMMO €ro BOJIM, KpoMe CJy4aeB, IpeAyCMOTPEHHBIX
3aKOHO/,aTeJbHbIMU aKTaMH.

Kpome BbIlLIEN3/10’)KEHHBIX MEXaHU3MOB OOeclieueHUs] MPaBO HENMPUKOCHOBEHHOCTH
KUJIMIIA CO CTOpoHbl EBpomeiickoro cyga mno mnpaBaM yesoBeka (ECIIY) kacaTesbHO
HENPUKOCHOBEHHOCTH »KHUJIMILA ObIJIM paCCMOTPEHBI PAJ Jiel, U Mbl IPUBEJIeM HEKOTOpPbIE U3
HUX.

1. leno «Xyr npotus llIBeiinapuu» (1994):

Cy/Z mocTaHOBUJI, UTO MPAaBO HAa HENPUKOCHOBEHHOCTh XUKMLA (cTaThs 8 EBponelickon
KOHBEHI[UH O 3allluTe NpaB YeJIoBeKa U OCHOBHBIX CBOOO/1) He ABJISAETCS abCONIOTHBIM.

['ocyapcTBO MOXKeT BMEIIUBAThCA B 3TO NIPABO, HO TOJIBKO NP HAaJIMYMU 3aKOHHBIX
OCHOBAaHMM U TMpPU YCJOBHM, YTO TaKOoe BMeIIAaTeJbCTBO fBJISETCA COpPa3MepHBbIM
npeciefyeMou Leu.

2. leno «Konnesnb npotus llBeknapuu» (1997):

Cyn mocTaHOBWJI, UTO NPOCAYLINBaHUE TeJePOHHBIX Pa3rOBOPOB B »KUJIOM [TIOMELIEeHUU
AIBJISIETCSA BMeLIaTeJbCTBOM B IIPABO Ha HEIIPUKOCHOBEHHOCTD KUJIMILA.

Takoe BMelmaTe/sbCTBO MOXET OBbITh ONpPaBJaHO TOJIbKO B TOM CJy4dae, €CJAd OHO
COOTBETCTBYeT TpeboBaHUAM cTaTbu 8 KoHBeHI UM,

3. leno «Ctun npotus CoeguHeHHoro KoposieBctBa» (2001):

Cyn mocTaHOBMWJI, YTO YCTAaHOBKA BHU/leOKaMepbl HaOJIIOZEHHUS 33 JOMOM 4eJsioBeKa
MOXKeT ABJATHCSA BMeIlaTeJbCTBOM B IPaBO HA HEIPUKOCHOBEHHOCTD KUJIHUILIA.

Takoe BMelaTe/sbCTBO MOXET ObITh ONpPaBJaHO TOJIbKO B TOM CJy4dae, €CJAd OHO
COOTBETCTBYeT TpeboBaHUAM cTaTby 8 KoHBeHIUU.

Jdtu Keucobl Wm0 CcTpupyroT, yTo ECITY npusepxkrBaeTcsa cTpororo noaxo/Ja K 3aujdre
IpaBa Ha HENPUKOCHOBEHHOCTD »KUJIULIA.

Cy/Z mOCTaHOBUJI, YTO 3TO MPABO MOXET ObITh OTPAHUYEHO TOJILKO B TOM CJIy4ae, ecy
3TO HeoOXOAWMO JJisl 3alUMThl 3aKOHHBIX UHTEPECOB, U TOJIbKO MPHU YCJAOBUH, YTO TaKOe
OTpaHUYeHHUe fABJSETCA COpa3MePHBIM Mpec/elyeMoH LesH.

BaxxHo ormeTuth, uTo ECIIY He aBasetca cygom EC. Pemenusi ECIIY o6s13aTesbHBI
TOJIBKO JIJ15 TeX CTPaH, KOTopble ABJATCA 4ieHaMu CoBeTa EBponbl. OgHako pemenus ECITY
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MOTYT HMMeTb Ipelie[leHTHOe 3HadyeHHWe [ CyZ[OB [JpYyruxX CTpaH, TAe IpUMeHSeTCs
npeLeeHTHOe IIPaBo.

Kak MBI yxe 3HaeM, Ha psAJy KOHCTUTYLMOHHBIM, 3aKOHOJATeJbHBIM, CyZeOGHBIM,
aJIMMHUCTPAaTUBHOM MeXaHHW3MaMM CYLeCTBYyeT I'PaKJaHCKO-NpPaBOBble CpeJCTBA 3alliyTa
IIpaBa HENIPUKOCHOBEHHOCTH KUJIHULIA.

CornacHo MHeHuI0 E.H.PpDKMKa, HEIPUKOCHOBEHHOCTb KaK TpaXKJAaHCKO-IIPAaBOBOU
MHCTUTYT BKJIOYaeT KaK /JYyXOBHYI, MOpPaJbHYyH0 HENPHUKOCHOBEHHOCTb (JOCTOMHCTBO
JINYHOCTH, YeCThb), TaK U PU3UYECKYI0 HEeNIPUKOCHOBEHHOCTb (KM3Hb rpaxAaHuHa). Eciu
MOpaJibHasd HEeNPUKOCHOBEHHOCTb 3aKJIIOYaeTCHd B NpaBe MbICJAUTb, UMeTb COOCTBEHHbIE
MHTepechl U BOJIIO, TO GpU3HNYeCcKasd — COCTOUT B HeBMellaTe/bCTBE B NPaBOBbIe JeWCTBUSA
rpaZlaHMHa, OTCYTCTBHE BO3/IeHMCTBHUSA Ha HEro BHe CTPOro onpezeseHHbIX paMok[10].

Kak ormeuarot A.B. Maitopos, E.H. [lonepuHa, HeNpUKOCHOBEHHOCTb JIMYHOU KU3HU U
KUJIMILA, JIMYHAsA U ceMelHasd TalHa - 3TO NpPaBO IpaXJaHWHA 10 CBOEMY YCMOTPEHMUIO
onpeJieniTb COOCTBEHHOE NOBeJleHHe B UHAUBU/Ya/IbHOM XU3HeAesATebHOCTH[11].

Ucxonsa Y3 BBIIEU3JI0KEHHOTO CYXKJEeHHs, Ha Hall B3IJIAJ, TOBOPSA O IPaKJaHCKO-
IpaBOBOM Cpe/CTBe 3allUTbl IPaBO HENPUKOCHOBEHHOCTH »KHWJHILA He0O6X0JUMO
yCTaHOBJIEHHE MOpaJbHOM KOMIIEHCAallMd 3a CO3JaHHble HeyJ00CTBa CO CTOPOHBI
IIpaBOHAPYLIMTEJIA XKUJIbLY ONpee/IEHHOr0 xuarLa. Ho, He06X0 MO NOMHUTB O IPUHIIUIIE
COpa3MepHOCTH, TO eCTb CJefyeT Y4YWUThIBATh cJjeAywoolde (akTbl: CTeNeHb TSKECTU
HapyuleHUs], XapaKTep WU NpOJOJLKUTEJNbHOCTb NPUYUHEHHBIX CTPaZlaHUM, JIMYHOCTHBIE
XapaKTepUCTUKU mnoTepnesuero. CienoBaTeslbHO, pa3Mep MOpPaJbHOM KOMIEHCAallUM 3a
HapylleHHWe IpaBa Ha HEIPUKOCHOBEHHOCTH »KUJIMILA LOJKHO ONIpeeaThbCA CYyLOM.

Jlutepatypa/References/Adabiyotlar:

=

KoHctutynus Poccuiickor @egepanuy, http: //www.constitution.ru/

KoHctutynusa CoeiMHEHHBbIX [IITaToB Amepuky,

https://www.hist. msu.ru/ER/Etext/cnstUS.htm

Koncrutynus Kanagpl, https://www.wipo.int/wipolex/ru/text/544918

Jaiicu A.B. OcHOBBI rocyiapcTBeHHOro npaBa AHrauu. C. 235.

OxeroB CH. CnoBapsb pycckoro sa3bika. M., 1984. C. 114.

YronoBubii  Komekc ®panuuu ot 2014 roma. Cr.226-4  https://yurist-

online.org/laws/foreign/criminalcode fr/ doc-5-.pdf

7. Kopekc rpaxjaHckoro mnpoueccyaibHoro npaBa @Ppanyuu: Cratba L. 111-
1. WcnosnHeHue Cy1eOHBIX pelieHuH, http://oceanlaw.ru/wp-
content/uploads/2018/02/%D0%A4%D1%80.%D0%9A%D0%BE%D0%B4%D0%B5
%D0%BA%D1%81-123.pdf

8.  Hasoroseiii Kogekc ®pannuy, Ctatea L. 169. KonTposb 3a yniaton Hasnoros U CTaTba
L. 170. [IpaBo Ha JOCTyII B KUJIbE,
https://www.legifrance.gouv.fr/codes/texte 1c/LEGITEXT000006069577/

9. TI'paxaaHckud mporeccyaibHbid koaekc OPI, cr1.757, http://oceanlaw.ru/wp-
content/uploads/2018/02/1900-
%D0%93%D1%80%D0%B0%D0%B6%D0%B4%D0%B0%D0%BD%D1%81%D0%BA
%D0%BE%D0%B5%D1%83%D0%BB%D0%BE%D0%B6%D0%B5%D0%BD%D0%B8
%D0%B5-1.pdf

10. Peoxuk E.H. 'paxkgaHcko-npaBoBasi oXpaHa HENPUKOCHOBEHHOCTU U TaMHBI JIMUHOU

YKU3HU // BecTHuK MarucTpaTyphl. 2017. Ne11-1 (74). URL:

https://cyberleninka.ru/article/n/grazhdansko-pravovaya-ohrana-

neprikosnovennosti-i-tayny-lichnoy-zhizni (gaTa o6pamenus: 10.03.2024).

N

oUW

458


http://www.constitution.ru/
https://www.hist.msu.ru/ER/Etext/cnstUS.htm
https://www.wipo.int/wipolex/ru/text/544918
https://yurist-online.org/laws/foreign/criminalcode_fr/_doc-5-.pdf
https://yurist-online.org/laws/foreign/criminalcode_fr/_doc-5-.pdf
http://oceanlaw.ru/wp-content/uploads/2018/02/%D0%A4%D1%80.%D0%9A%D0%BE%D0%B4%D0%B5%D0%BA%D1%81-123.pdf
http://oceanlaw.ru/wp-content/uploads/2018/02/%D0%A4%D1%80.%D0%9A%D0%BE%D0%B4%D0%B5%D0%BA%D1%81-123.pdf
http://oceanlaw.ru/wp-content/uploads/2018/02/%D0%A4%D1%80.%D0%9A%D0%BE%D0%B4%D0%B5%D0%BA%D1%81-123.pdf
https://www.legifrance.gouv.fr/codes/texte_lc/LEGITEXT000006069577/
http://oceanlaw.ru/wp-content/uploads/2018/02/1900-%D0%93%D1%80%D0%B0%D0%B6%D0%B4%D0%B0%D0%BD%D1%81%D0%BA%D0%BE%D0%B5%D1%83%D0%BB%D0%BE%D0%B6%D0%B5%D0%BD%D0%B8%D0%B5-1.pdf
http://oceanlaw.ru/wp-content/uploads/2018/02/1900-%D0%93%D1%80%D0%B0%D0%B6%D0%B4%D0%B0%D0%BD%D1%81%D0%BA%D0%BE%D0%B5%D1%83%D0%BB%D0%BE%D0%B6%D0%B5%D0%BD%D0%B8%D0%B5-1.pdf
http://oceanlaw.ru/wp-content/uploads/2018/02/1900-%D0%93%D1%80%D0%B0%D0%B6%D0%B4%D0%B0%D0%BD%D1%81%D0%BA%D0%BE%D0%B5%D1%83%D0%BB%D0%BE%D0%B6%D0%B5%D0%BD%D0%B8%D0%B5-1.pdf
http://oceanlaw.ru/wp-content/uploads/2018/02/1900-%D0%93%D1%80%D0%B0%D0%B6%D0%B4%D0%B0%D0%BD%D1%81%D0%BA%D0%BE%D0%B5%D1%83%D0%BB%D0%BE%D0%B6%D0%B5%D0%BD%D0%B8%D0%B5-1.pdf
http://oceanlaw.ru/wp-content/uploads/2018/02/1900-%D0%93%D1%80%D0%B0%D0%B6%D0%B4%D0%B0%D0%BD%D1%81%D0%BA%D0%BE%D0%B5%D1%83%D0%BB%D0%BE%D0%B6%D0%B5%D0%BD%D0%B8%D0%B5-1.pdf
https://cyberleninka.ru/article/n/grazhdansko-pravovaya-ohrana-neprikosnovennosti-i-tayny-lichnoy-zhizni
https://cyberleninka.ru/article/n/grazhdansko-pravovaya-ohrana-neprikosnovennosti-i-tayny-lichnoy-zhizni

SCIENCEPROBLEMS.UZ-ljtimoiy-gumanitar fanlarning dolzarb muammolari NeS/1(5)-2025

11. Marnopos A.B,, [lonepuHna E.H. CTaHOBJIeHHe ¥ pa3BUTHe [IpaBa HA HENIPUKOCHOBEHHOCTb
yacTHOU *ku3HH // [lpaBoBenenue. 2016. N2 3. C. 34 - 38. C.36

459



SCIENCEPROBLEMS.UZ

[JTIMOIY-GUMANITAR FANLARNING DOLZARB
MUAMMOLARI

Ne S/1 (5) - 2025

AKTYAJIbHBIE ITPOBJIEMbI COLJUAJIbHO-
'YMAHUTAPHBIX HAYK

ACTUAL PROBLEMS OF HUMANITIES AND SOCIAL SCIENCES

“Ijtimoiy-gumanitar fanlarning dolzarb Tahririyat manzili:

muammolari” elektron jurnali 2020-yil 100070. Toshkent shahri, Yakkasaroy
6-avgust kuni 1368-sonli guvohnoma bilan tumani, Kichik Beshyog‘och ko‘chasi,
davlat ro’yxatiga olingan. 70/10-uy. Elektron manzil:

Muassis: “SCIENCEPROBLEMS TEAM” scienceproblems.uz@gmail.com

mas’uliyati cheklangan jamiyati Bog‘lanish uchun telefon:

(99) 602-09-84 (telegram).

509


mailto:scienceproblems.uz@gmail.com



